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SAVE NOW... fight inflation. : 





SAVE FOR CHILDREN! It costs 
money to have a child, to raise a 
child. But isn’t it worth every pen- 
ny it costs and more? Save now... 
while money’s coming in... have 
and enjoy your children while 


you’re young. 









Bose 


SAVE FOR A TRIP! Today’s no 
time to travel. But after the war— 
aren’t you rarin’ to go? To Yellow- 
stone or the Smokies, or the new 
Alaska highway. Saving today can 
finance glorious spending then. 












SAVE FOR A HOME! A house of 
your own, a@ garden to dig in, room- 
pes gf for the children—every man 
and his wife want_that. Houses are 
hard to get, now. Why not save for 
your house—while the saving’s good? 


# 






"2 eS SS . sf 
SAVE FOR SAFETY! Money’s easy SAVE TO SAV' 
today! But it wasn’t always—and it 
may not be again. The man who has 
money laid by, helps prevent depres- 
sion—can ride out hard times if 
they come. 
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or theirs—SAVE! 


sake, 


sands satan ath” 


Magazine Publishers of America. 















E AMERICA! And 

only by keeping prices down— 
not spending—can we head 

off inflation, keep America a stable, 
py place for our boys. For your 


A United States war message prepared by the War Advertising Council; approved by the 
Office of War Information; ard contributed by this magazine in cooperation with the 





SAVE FOR COLLEGE! If you 


went to college, you want your 
children to go. If you didn’t—you 
want them to have the good life 
you missed. Start your college 
fund now—while you’re earning 


good money. 


SAVE TO RETIRE! Sooner than 
you think, the day will come when 
a place in the country looks better 
to you than an active life in town. 
Social security is good—Supple- 
ment it by planned saving. 





4 THINGS TO DO to keep 
Prices down and help 
avoid another depression 
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Facilitatin g Domestic Trade 
through 


Commercial Letters of Credit 


Manufacturers Trust Company Commercial Letters of 
Credit offer definite advantages in financing Domestic 
trade. Some of the advantages to buyer and seller are: 
® Sellers are assured of prompt payment. 


® Sellers hold our bank’s obligation to pay against 
specified documents, an obligation that cannot be 
cancelled without the seller’s consent: 


® Buyers obtain cash discounts, and usually no outlay 
of funds is required until shipment is effected. 


e Buyers may fix expiration date of Letters of Credit, 
to assure delivery on time of “‘seasonal”’ merchandise. 


© Credit checking is reduced to a minimum: 
e The cost is nominal. 


Banks throughout the country are invited to discuss 
with us the issuance of such Letters of Credit in behalf 
of clients; 


MANUFACTURERS Trust CoMPANY 


PRINCIPAL OFFICE: 55 BROAD STREET, NEW YORK 15, N.Y. 


Member Federal Deposit Insurance Corporation 
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Nerve Center of a Nation-Wide 
Financial Service 


e Equipped with an experienced staff and with a wide net- 
work of correspondents in all large cities of our country and 
the other free nations of the world, The New York Trust 
Company collects and clears thousands of Checks, Coupons, 
Notes and Drafts daily. 

e Credit and Statistical Information, Security Safekeeping, 
Investment Advice and other banking services are also avail- 
able. The New York Trust Company offers complete domestic 
and foreign facilities for Correspondent Banks. 


THE 
NEw YORK TRUST 
COMPANY 


Member of the Federal Deposit Insurance Corporation 
I0O0 BROADWAY ~- MADISON AVE. AND 40TH ST. - TEN ROCKEFELLER PLAZA 
Commercial Banking and Loans Foreign Banking Services Investment Review Accounts 
Custody Accounts »« Executor and Trustee Services 


BUY U.S. WAR BONDS 
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“77” Ways to Use a Trust Company 


HE Journal of the Union & 
New Haven Trust Company, 
New Haven, Conn., published in 
its June issue a table showing 77 
different ways in which its custo- 
mers could use its services. 
“Banks”, it says, “sometimes 
refer to themselves as ‘depart- 
ment stores of finance.’ But did 
you ever see a bank exhibit all its 
wares as a department store does, 
with shelves, counters and window 
displays showing the actual mer- 
chandise? 
“The reason you haven’t, of 
course, is that a bank deals pri- 


- marily in services, many of which 


are relatively intangible as com- 
pared with a suit of clothes, a 
dress or an automobile.” 

The list gives such a complete 
picture of the scope of a modern 
financial institution and the mani- 
fold ways in which it serves the 
public that we are printing it in 
its entirety as follows: 


The War Effort 


1. To help finance the war: Buy 
United States War Savings Bonds 
and Stamps. 

2. To facilitate your allotment 
of rationed merchandise: Open a 
Ration Banking account. 


3. To remit Federal income taxes 
withheld for your employees: De- 
posit with us, obtain official re- 
ceipt and we will forward these 
funds. 

4. To obtain working capital 
for your company for the pro- 
duction of war material, apply 
for a V-Loan. 

5. To have assurance that 
working capital now used in war 
production will not be frozen in 
the event of contract termination, 
apply for a VT-Loan. 


Checking Service 

6. To have a safe place to de- 
posit idle cash, with the privilege 
of withdrawal on demand: Open 
a Checking Account. 

7. To have a safe, convenient 
and economical way of paying 
bills: Open a Checking Account 
and pay by check. 

8. To have a bank “keep 
books” on your figures and render 
regular statements of your ac- 
count: Open a Checking Account. 

9. To have local and out-of- 
town checks, money orders, etc., 
payable to you collected and the 
proceeds made available to you 
safely, quickly and at small cost, 
open a Checking Account and de- 
posit these items. 


877 
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10. To protect cash, checks, 
etc., that might be endangered if 
held over night, on Sundays or 
holidays, open a Checking Ac- 
count and use our Night Depos- 
itory service. Ask for bag and 
key. 

11. To obtain automatic re- 
ceipts and help avoid disputes 
over payments made, open a 
Checking Account and pay bills 
by check. Your cancelled checks 
returned to you by us, are the 
best possible receipts. 

12. To protect yourself 
against loss or payment in error, 
have a Checking Account and pay 
by check, so that if necessary 
you can “stop payment” on a 
‘check you have given. 

13. To give someone your check 
with assurance that it is good, 
thereby speeding up a financial 
transaction, have a Checking Ac- 
count and ask us to certify your 
check. 

14. To build your credit and 
pave the way to bank loans and a 
good financial reference, open a 
Checking Account and maintain it 
on a well-conducted basis. 

15. To obtain checking service 
at a minimum of out-of-pocket ex- 
pense, open a Checking Account 
and maintain a substantial bal- 
ance. 

16. To pay employees in cash 
—to have large quantities of cur- 
rency supplied regularly and pack- 
aged in proper amounts—arrange 
for Payroll service. 

17. To pay your employees by 
check, arrange with a Banking 
Department Officer for Pay Check 


service. 
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18. To have The Trust Com- 
pany act as your bank’s Corres- 
pondent Bank, see a Banking De- 
partment Officer. 

19. To be well introduced 
financially, have a Trust Com- 
pany Checking Account. Your 
name on our check given in pay- 
ment of a bill is in itself a creden- 
tial. 

20. To obtain small change, 
packaged silver, etc., apply to a 
Teller. 

21. To borrow for 30, 60, or 
90 days with the privilege of re- 
ductions and renewals up to one 
year, have a Checking Account 
and submit proper financial and 
operating statements. 

22. To borrow on collateral for 
proper purposes, offer as security 
listed securities or other readily 
marketable assets such as a sav- 
ings passbook, life insurance pol- 
icies with cash values, etc. 


Borrowing Money 


23. To have the immediate use 
of money owed you, offer us trade 
notes for discount. 

24. To obtain first mortgage 
money on real estate to buy, build 
or refinance, ask for a Mortgage 
Loan application form and discuss 
your needs with a Banking De- 
partment officer. We make both 
FHA and regular bank type mort- 
gages in our Real Estate Depart- 
ment. 

25. To finance the construction 
of a building preliminary to ar- 
ranging a first mortgage loan, 
apply to a Banking Deartment 
officer for a Construction Mort- 


gage. 
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26. To modernize real estate 
through a loan from $100 up un- 
der the terms of the National 
Housing Act, apply to a Banking 
Department officer for an FHA 
Property Modernization Loan. 

27. To borrow on your char- 
acter and earning power to meet 
emergencies, pay medical bills, 
cover educational expenses, buy 
equipment, or for any other legi- 
timate purpose, apply for a Per- 
sonal Loan. 


Other Banking Services 


28. To collect funds due you 
on notes, drafts, bond coupons 
and other business paper, leave 
these items with us for collection. 

29. To remit money to distant 
points safely and economically 
subject to wartime restrictions, 
buy a bank draft or let us ar- 
range a transfer hy telegraph or 
cable. 

30. To have a safe and readily 
convertible form of “travel money” 
for use when away from home, 
buy Traveler’s Cheques. For a 
small additional fee you can send 
remittances to men in service in 
the form of blank Travelers’ 
Cheques ready for use. 

31. To have good-sized credits 
available at banking institutions 
in other cities when you travel on 
business or pleasure, arrange for 
a Letter of Credit. 

32. To obtain foreign curren- 
cies or to remit funds abroad at 
current rates and subject to war- 
time restrictions, see a Banking 
Department officer. 

33. To use a bank check in- 


stead of your own to make a pay- 


ment, buy a Treasurer’s: Check. 

34. To obtain credit informa- 
tion, apply to a Banking Depart- 
ment officer. 

35. To obtain a letter of intro- 
duction, be known to us and apply 
to an officer. 

36. To have your signature on 
a document guaranteed, be known 
to us and apply to an officer. 

37. To exchange War Savings 
Stamps for War Savings Bonds, 
apply to a Banking Department 
officer. 

38. To get a War Savings 
Bond redeemed, apply to a Bank- 
ing Department officer, furnish 
proper identification, and the 
bank will forward your bond for 
redemption or show you how to 
do it. 

39. To bank by mail—to de- 
posit in your Checking Account 
without coming to the bank—ask 
for special Banking-by-Mail en- 
velopes, deposit tickets, etc. If 
cash is sent, use registered mail 
only. 

40. To have,a document no- 
tarized, see the officer with whom 
you are best acquainted. 

41. To have securities bought, 
sold, accepted or delivered, apply 
to an officer and give us instruc- 
tions. We do not deal in securi- 
ties. 

42. To get a banker’s advice on 
business and financial problems, 
consult our Banking Department 
officers. 

43. To have your funds in a 
Checking or Savings Account in- 
sured up to $5,000, bank with us. 
We are members of the Federal 
Deposit Insurance Corporation. 
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Savings Service 

44. To build an income-paying 
reserve fund, open a Savings Ac- 
count. We accept deposits from 
$1 to $1,500 in any one year and 
pay interest at the rate of 1% 
per annum credited semi-annually 
April 1 and October 1. 


Safe Deposit Service 

45. To protect small valuables 
from loss by fire, theft or careless- 
ness, rent a Safe Deposit box in 
our vault. Yearly rentals $5 and 
up plus Federal tax. 


46. To protect bulky valuables, 
rent Storage space in our vaults. 
Rates are based on the cubic con- 
tent of the articles deposited. 

47. To share your safe deposit 
box with a relative or business 
associate, or to deputize someone 
else to have access to it, arrange 
your contract accordingly. 

48. To examine’ valuables in 
safety and privacy, have a Safe 
Deposit box and use our coupon 
booths and conference rooms when 
going over -valuable papers, 
cutting coupons, etc. 


Personal Trust Service 


49. To work out a well-consid- 
ered, economical plan for the dis- 
tribution and conservation of your 
estate, arrange to have a Trust 
officer discuss your situation with 
you and your attorney. We do 
not draw Wills—that is a task for 
your attorney. 

50. To have your estate distrib- 
uted to your heirs under bank 
management and protection, name 
the Union and New Haven Trust 


Company as Executor of your 
Will. 

51. To have a bank settle an 
estate in which you are interested, 
but where there is no Will, ask 
the Court to have us named as 
Administrator. 

52. To have a bank substitute 
for you should you be named as 
Executor and be unable or un- 
willing to act, have us named as 
Successor Executor. 

53. To have a bank assist an 
individual named in your Will as 
Executor, name us as Co-Execu- 
tor. 

54. To have a bank manage 
the property you leave to your 
wife, children or others name us 
as Trustee in your Will. 

55: To have a bank assist an 
individual named in your will as 
Trustee, name us as Co-Trustee. 

56. To have a bank substitute 
for you should you be named 
as Trustee and be unable or un- 
willing to act, have us named as 
Successor Trustee. 

57. To be relieved during your 
own lifetime of the task of man- 
aging part or all of your assets, 
which can pass to your heirs with- 
out your using a Will, establish 
a Living Trust with us. 

58. To have your securities 
held in safekeeping and cared for 
according to your instructions, or 
handled by a bank in the event of 
your illness or absence, employ 
us as your Agent. 

59. To give the proceeds of 
your life insurance policies bank 
management and protection for 
the benefit of your heirs, establish 
a Life Insurance Trust with us. 
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60. To help protect the inter- 
ests of all concerned in a partner- 
ship should one of the partners 
die, establish a Partnership Liqui- 
dation Trust. 

61. To protect the interests of 
all concerned should a_ stock- 
holder in a close corporation die, 
establish a Stock Purchase Trust. 

62. To see that the business of 
a sole or principal owner is liqui- 
dated with protection to all con- 
cerned, establish a Sole Proprie- 
tor’s Liquidation Trust. 

63. To protect a minor child 
and his property until he comes of 
age, ask the Court to name us as 
Guardian of his estate. 

64. To provide financial man- 
agement for some one in case pro- 
ceedings for the appointment of 
a Conservator are pending, ask 
the Court to name us as Conser- 
vator. 

65. To have a _ disinterested 
“third party” see that the terms 
of an agreement are carried out, 
employ us as Escrow Agent. 

66. To keep your Will in a 
safe, known, private yet readily 
accessible place, name us as Exec- 
utor or Trustee and deposit your 
Will in our Will Vault for safe- 
keeping, obtaining our receipt. 
There is no charge for this ser- 
vice. 

Corporate Trust Service 

67. To have changes in the 
ownership of your company’s 
stock recorded so as to prevent 
overissue or fraud, and to have its 
genuineness attested, employ us 
as Registrar. 

68. To have new stock certifi- 
cates prepared and stockholders’ 


records kept when stock in your 
company changes hands, employ 
us as Transfer Agent. 

69. To have a bank certify to 
the validity of bonds issued by 
your company and to carry out 
other duties outlined in the in- 
strument employ us as Trustee 
Under Bond Issue. 

70. To have special fiscal duties 
prescribed in an agreement car- 
ried out under bank direction, em- 
ploy us as Fiscal Agent. 

71. To relieve your company of 
the detail of handling coupon pay- 
ments on bonds outstanding, em- 
ploy us as Coupon Paying Agent. 

72. To relieve your company of 
the detail of handling «dividend 
payments to stockholders employ 
us as Dividend Disbursing Agent. 

73. To relieve your company 
of the detail of paying outstand- 
ing obligations (bonds, notes, 
etc.,) at maturity, employ us as 
Redemption Agent. 

74. To have a bank hold de- 
faulted bonds, issue negotiable re- 
ceipts therefor, etc., in behalf of 
a committee of bondholders, em- 
ploy us as Depository Under Re- 
organization Agreement. 

75. To have one class of se- 
curities issued by your company 
exchanged for another, employ us 
as Exchange Agent. 


Real Estate 


76. To buy real estate owned 
or managed by us: See our Real 
Estate Department. 

77. To inquire about renting 
a property owned or managed by 
us: Apply to our Real Estate De- 
partment. 





Why Service Charges? 


N A letter addresed to its cus- 

tomers the First National Bank 
of Leesburg, Fla., explains why 
service charges are made in spite 
of the fact that the bank is making 
an operating profit. The letter 
is signed by the bank’s president 
—George G. Ware. 

Text is as follows: 

“Below is our statement of 
operating income and expenses, 
together with recoveries and 
profits less losses, for the six 
months of 1944; also for the same 
period of 1943. (See table on 
page 883.) 

“Some of our customers whose 
accounts we have charged with 
‘service’ may reason: ‘If you are 
making money, why is it necessary 
to make service charges against 
my account?? We accept that 
query as a fair challenge and we 
are willing to answer it. 

“Tt is our fault—over the years 
—that our customers—some of 
them—reason as they do about 
deposit accounts. It is only in 
recent years that we have begun 
to analyze our deposit accounts 
and to make the so-called ‘service 
charges’ which could more prop- 
erly be labeled ‘Recovery Charges.’ 

“Our cost of operation for the 
two six-months periods as shown 
in the foregoing figures—$43,015 
for 1944 and $37,164 for 1943, 
were caused almost entirely by 
two services—the only two that 
are performed in a bank such as 
ours— 


“A. Handling deposit accounts 
and 

“B. Making loans and invest- 
ments and getting the money back 
again. 

“Included in our expense ac- 
count, not properly chargeable to 
either of these two heads are: 
Interest we pay on deposits; 
safety box vault expense; other 
real estate expense and expense 
for that portion of our building 
not used in banking operations. 

“We deduct these expenses from 
our total operations expense; then 
we estimate that 75 per cent of 
the remainder is deposit account 
expense and 25 per cent loan ex- 
pense: If there be any error in 
that computation it is in that the 
deposit estimate is too low and 
the loan estimate too high. We 
arrive at our per item cost by 
dividing the 75 per cent total 
number of items handled and our 
per loan cost by dividing the 25 
per cent by the number of loans 
handled. 

“Our interest income can come 
only from the loanable portion of 
the collected balances in our 
deposit accounts. Account ac- 
tivity has nothing to do with our 


income but does have everything - 


to do with our expenses. In our 
total of loanable funds the dollars 
in the small accounts, the 
large accounts, the active and 
the inactive accounts all have 
the same interest earning value. 
We credit interest earnings to all 
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Six Months Six Months 











Ending Ending 

Current Operating Earnings June 30, *44 June 30, 43 
See a ee ee HORE OC Te eR Oe mie EE rear c $15,081 $18,398 
Interest and dividends on securities ..............045. 38,302 23,722 
Other current operation earnings ..... Ao ie aceiek te 15,054 11,871 
NR een phi oN ee Sis aw ee eas Dw eee $68,438 $53,991 
Current Operation Expenses ' 
Interest Pal! .yoiec cj en os oe ae ssi oe evo wei new viens $ 3,089 $ 443% 
Salaries and wages .......2..cescerecsesccsscsoeecess 19,917 17,182 
Depreciation building and fixtures .............+.-- .. 2,910 2,880 
Taxes paid—except income ...........eeeee sees eeeees 5,046 856 
Other current operating expenses .........-+e sere renee 12,052 11,807 
renee Pe eo eee $43,015 $37,164 

Net current Operating Earnings .. ena nearer sogsienms aud 25,422 $16,827 
Adds PrOhts GH WONGS SOLW occ. ioe os eect ecenss tee ews 11,194 1,360 
RIN CN a 5oia ie occ na aud ois «04 nine re ein in ore bub ave ete f.ai8 Glens “Geet ts wm 

Der estes OIE a, 5 4-12 sav 0-55 3 206 oe RANG vio 10 allel aco elalanguaid, elses 4,636 878 
WEMGCCUGIICOUS: TOUOWCRIGB 6.0.5 5.56 iis. 6 ose ees aoe sad es aes Me aida 
Total Earnings, Profits and Recoveries .......... .$48,466 $19,066 

ee BM ES een ear ar a i. a Coe 
EGE: YOISCOUIATIOOUS: 63503506 sccicwcaveccvsceescancees 499 1,160 
eMac yc siaisvscinisals +e isiape srey + 914s ou aiaralealainoeag een 6,899 690 
eo nee ae ee ee IR $ 1,851 


Net Addition to Profits for Period (before income taxes) . .$38,868 


$17,215 





classes of accounts at the same 
rate and we charge the item ex- 
pense to all accounts, up to 200 
items, at the same rate. 

“As a basis for this reasoning, 
let’s use this hypothetical situa- 
tion: Suppose we had only one 
depositor, that he had only a half 
dozen items per month and that 
his balance with us was $6,000,- 
000; that we had only one bor- 
rower and his one loan was for as 
much as we are loaning to our cus- 
tomers. How much floor space, 
vaults, machines and equipment; 
how many officers, tellers, book- 
keepers and other clerical help 
would be required; how much 
stationery, printing and other 
supplies would be necessary? The 
answer is obvious. We would have 
just as many dollars on deposit; 





we would have just as much in- 
terest income as now, but our ex- 
pense account would be practi- 
cally nil. 

“This is a simple problem in 
practical mathematics. Our ex- 
pense account is controlled by 
the number of customers, items 
and transactions we handle and 
our income comes only from the 
loanable deposit balances our 
customers leave with us. We 
charge for the ‘items’ and we 
credit the carnings on the loan- 
able balances at the highest rate 
we can pay. At the present time 
we allow credit at the rate of 1 
per cent. Our bond account earns 
for us less than double that rate. 
If rates stiffen and we can get a 
higher rate on our loans and in- 
vestments, we will advance the rate 
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we credit on these balances. If 
our investment rates go down we 
will have to reduce the rate. It 
is a simple problem in practical 
mathematics. 

“Many of our accounts show a 
profit. Of course these accounts 
are not assessed a ‘Recovery 
Charge.’ The earnings above ex- 
penses, or the so-called ‘profit,’ 
should be credited to the cus- 
tomer’s account. We would gladly 
do it except that we are prohibited 
by law and regulations from pay- 
ing interest on demand deposits. 
There is no more reason that some 
of our accounts should subsidize 
us by not allowing us to retain 
these ‘profits’ than there is obliga- 
tion on our part to omit making 
charges against an account with 
earnings less than expenses. That 
law, passed in 1933, at the bottom 
of the depression, prohibiting 
banks from paying interest on 
demand deposits was intended to 
make banking safer. Many banks 
were paying interest at high rates 
on demand deposits. Few banks 
at that time analyzed accounts or 
made service charges. ‘This law 
prohibiting the payment of in- 
terest did not affect the real cause 
of the bank’s trouble—‘active ac- 
counts with too small balances.’ 
It is certain that banks cannot 
pay interest on demand deposits 
and at the same time absorb the 
losses on this group of ‘active ac- 
counts with too small balances.’ 
Since August, 1941, we have 
analyzed all of our regular check- 
ing accounts and have kept a 
tabulation of the results. We 


know that in this bank the loss 
on ‘active accounts with too small 
balances’ exceeds the profit on the 
accounts with ‘ample balances to 
more than absorb the expenses.’ 
We know that in this bank during 
our 38 years of operation our 
losses on ‘active accounts with too 
small balances’ exceeds many times 
over our losses on loans and all 
other losses combined. — 

“We believe this interest pro- 
hibition law should be amended to 
permit the payment of interest at 
a maximum rate provided all 
deposit accounts are analyzed and 
all ‘items’ charged on a minimum 
rate. 

“For the future, interest rates 
will be low. This bank will not 
be able to charge the 10 per cent 
and 8 per cent rates we lived up to 
for so many years when we did not 
analyze deposit accounts and did 
not make ‘Recovery Charges.’ 
When profit is absent, safety is 
in peril. If we escape the losses 
here cited we will be in position to 
meet low loan rate competition, 
give good deposit account service, 
and operate a safe and a profit- 
able bank. 

“With our system of account 
analysis and ‘Recovery Charges’ 
we welcome every account. Each 
account for our purpose is self- 
sustaining. With this system we 
can render good service, build re- 
serves, accept the inevitable losses, 
and pay a return to our stock- 
holders. That is my conception of 
the factors constituting a safe 
bank.” 
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Future for Commercial Loans Seen 
in Field of Small Business 
and Consumer Credit 


ANKERS were urged to ex- 

tend their service to meet the 
needs of people in their community 
who have money to loan and the 
“little fellow who is entitled to use 
it” and to consider loan applica- 
tions in terms of production and 
jobs as well as in terms of money 
to be loaned, by William G. F. 
Price, vice president of the Ameri- 
can National Bank and Trust 
Company, Chicago, who last 
month addressed the annual ses- 
sion of the National Bank Divi- 
sion held in connection with the 
Second War Service Meeting of 
the American Bankers Associa- 
tion. 

Mr. Price made six suggestions 
to bankers during the course of 
his address “Bank Loans—The 
Beginning or End of an Era” 
which, he said, would help to 
“make bank loans function as we 
want them to—within the frame- 
work of our banking system as it 
is now constituted.” They were: 

“First, center our effort in the 
fields where there is the greatest 
demand for what we want most to 
offer—bank loans. That means 
small to medium sized business and 
consumer loans. . . . To meet the 
demands which we hope will come 
from these two fields you and I 


must know how and when to use 
the modern tools of bank lending © 

. receivables, field warehousing, 
equipment notes, and all the rest. 

“Secondly, we must be prepared 
to develop new tools of our own. 
I am not suggesting wild ventures 
with either our depositors’ or 
stockholders’ money or with our 
own and our employees’ means of 
livelihood. . . . If some of us could 
develop a new tool, preferably in 
co-operation with our friends in 
the investment banking field and 
other substantial elements in the 
community, for bringing the 
people in the community who have 
equity capital at their disposal 
together with the little fellow who 
is entitled to it and who can use 
it we will not only be filling one of 
the chinks in the private financial 
structure, but we may in the pro- 
cess be developing good new ‘con- 
ventional’ type seasonal bor- 
rowers for ourselves. 

“Third, when we are consider- 
ing a loan application let us think 
of it in terms of production and 
jobs as well as in terms of money 
to be loaned. Before we say ‘no,’ 
let us be dead certain sure we have 
exhausted all the possibilities. 
They could be important for our 
survival as a privately owned 
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rather than a government owned 
banking system. 

“Fourth, let us not be satisfied 
with ourselves merely because 75 
per cent, collectively, of our earn- 
ing assets are riskless and our 
profits are good and on the up- 
trend. Last year nearly 50 per 
cent of our collective income came 
from one source. So much con- 
centration of assets and income 
has its disadvantages as well as its 
advantages, even though a stake 
in our country is the best asset 
we can own. 

“Fifth, where bank management 
feels that its ability to meet a 
prospective increase in risk assets 
is restricted by what it believes 
is too thin capital to deposits 
relationship let’s increase the 
capital. During 1943 the Comp- 
troller reported some 500 banks 
increased capital stock by 50 
million dollars. We should not 
plead inadequate capital as a rea- 
son for refusing to increase risk 
assets. 

Sixth, and last suggestion: Let 
us not delude ourselves that our 
problems on bank loans are politi- 
cal in character. The hard eco- 
nomic facts have been in the mak- 
ing for 25 years or more... .” 


Mr. Price predicted that large 
businesses “with assets over 5 
million dollars” will not be large 
users of bank loans after the war. 
Instead, he quoted, “of the out- 
standing commercial bank loans 
of 81% billions at the end of 1943 


it was reliably estimated that ap- 
proximately 80 per cent were to 
companies having less than 5 
millions in assets.” 

He forecast that the “field of 
opportunity for commercial bank 
loans, post termination, will pro- 
bably be in the number of honest 
and competent new business enter- 
prises or resumptions of old ones 
which should come into being when 
the exigencies of a war economy 
are behind us. It is estimated that 
since 1941 there has been a net 
decrease of upwards of 500,000 
business units. It is to be hoped 
for a great many reasons that the 
normal business birth rate will 
pick up where it left off as soon 
as it is consistent. The rate had 
been running at some 40,000 to 
50,000 net increase per annum in 
the number of business units un- 
til Mr. Hitler, et al, ruined that 
too. 

“A fourth field where oppor- 
tunity is knocking on the door is 
the whole range of consumer 
credit, including personal loans. 
Figures previously quoted  in- 
dicated that until wartime scarci- 
ties and controls were necessary, 
while our problem child—commer- 
cial Joans—was sinking, this baby 
—consumer credit—was past the 
crawling stage and was support- 
ing himself and helping the old 
man too. Asa matter of fact, at 
the 1941 peak consumer credits 
in the banking system were about 
20 per cent as big as the business 
total itself.” 
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War Time Saving and Future 
Spending 
By ISAAC W. ROBERTS 


President, National Association of Mutual Savings Banks and President, 
The Philadelphia Saving Fund Society 


OW that the financing of the 

war is assured it is well to 
bear in mind the part played by 
the voluntary day-to-day savings 
of the average man and woman. 
Through the direct purchase of 
War Savings Bonds by our citi- 
zens and through the purchase of 
Government securities by thrift 
institutions with funds represent- 
ing the people’s savings, this suc- 
cess has been made possible. 

Not only have these savings 
contributed greatly to our coun- 
try’s war effort, but they have 
been a potent factor as well in 
restraining inflation, providing 
the individual with the where- 
with-all for developments of the 
future, a real step forward in 
winning personal financial inde- 
pendence. 

We live in a remarkable age. 
Much of value will be produced by 
the stress of World War II. One 
of the worthwhile results and per- 
haps the most enduring result will 
be the lesson of saving. Not long 
ago many reasons were advanced 
against saving. A_ philosophy 
was evolved holding that there 
need be no cause to save. The 
Government would provide for 
everybody, in a measure. The 
correct thing to do with money 


was to spend it and thereby keep 
the wheels turning. If this was 
not exactly a philosophy of des- 
pair, it was a philosophy of de- 
pression—in the economic sense 
and the mental outlook. 

Then came the war. Activity 
of every kind was immediately 
accelerated at a pace unknown 
before. Americans began to find 
themselves. We returned to our 
natural character~ of inventive- 
ness, enterprise, adventure. The 
war had to be won. So we would 
win it. A determination easy to 
state, more difficult to achieve. 
Not only must we produce, we 
must conserve. This meant saving. 

Mutual savings banks have 
taught the doctrine of saving year 
in and year out. In fact, 1944 is 
the 128th year of service to the 
nation by mutual institutions— 
considerably older than all other 
state and national banking sys- 
tems. 

Even before war broke, mutual 
institutions assured the Treasury 
department of full support in what 
seemed to be the inevitable out- 
come—war. Rapidly we organized 
a distribution system of bonds 
and devised methods to assist the 
public in accumulating funds for 


the purchase of such bonds. When 
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war actually did come to our 
doors, mutual savings banks were 
in position to assist the Govern- 
ment directly by large purchases 
of securities, and also to “chan- 
nel” the funds of the public into 
Government securities. Today 
mutual institutions have distri- 
buted about one-twentieth part of 
War Savings Bonds besides invest- 
ing 47.05 per cent of their own 
assets in Government issues—the 
immense sum of $6.250,000,000, 
securely invested in the premier 
security of the world. 

I cite these facts as indicative 
of the significance of saving. Re- 
cently combined efforts of pri- 
vate and governmental agencies 
have spread across the printed 
page, by radio, movies and other- 
wise, the strongest emphasis ever 
placed upon thrift. The message 
sunk home. We know this by every 
day proof. And I believe that the 
public is entitled to special recog- 
nition for willingness to harmonize 
its spirit with the war effort and 
thus avoid the institution of com- 
pulsory saving. That device, 
tried in Canada, has been aban- 
doned. The American public 
responds better to leadership than 
it does to regimentation. Volun- 
tary saving is the greatest demon- 
stration of this power at this time. 
Consider what it means when al- 
most 2714 millions of workers 
have signed pledges to divert so 
many payroll dollars into War 
Savings Bonds—regularly every 
pay day. A sizable part of total 
War Savings Bonds so far issued 
was absorbed by payroll dollars 


—approximately $5  billions—a 
system of purchase in which 
mutual savings banks take an im- 
portant part. 

The statement of these facts 
shows what it is possible to do by 
saving. The individual, assist- 
ing the nation, likewise prepares 


for his own needs and oppor- . 


tunities of tomorrow. -Here is the 
vital spur to effort—helping our 
country and ourselves with one 
and the same dollar. The result of 
these manifold efforts rises to an 
imposing whole. According to the 
Securities and Exchange Commis- 
sion report for the last quarter 
year, “the volume of liquid sav- 
ing by individuals during the 
quarter amounted to $9.4 bil- 
lions.” 

Nine billions of dollars saved in 
a quarter year! But there is abun- 
dant evidence of this saving. 
Mutual savings banks last June 
30 held all-time record deposits 
of $12,428,085,564, belonging to 
16,102,735 depositors, the largest 
sum of small capital ever accumu- 
lated by one group of banking in- 
stitutions, and belonging to the 
largest body of savers in the 
world. Surely, this is a_testi- 
monial to the public. 

There is reason to believe that 
we will not experience a wasteful 
buying spree, but an orderly turn- 
over to peace-time industry, a 
program in which business, bank- 
ing, industry, and—by far the 
most important—the people them- 
selves, will join hands. Let us 
have faith in this, our way, to a 
stabilized economy. 
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Bank Liable for Negligence in Dishonoring 
Depositor’s Check 


A bank is liable to a depositor in damages for his arrest 
and imprisonment on a charge of obtaining money under false 
pretenses, when it erroneously and negligently returns de- 
positor’s check to the bank which cashed it in the first instance 
with the notation “no account.” The primary duty of a com- 
mercial bank to its depositor is to honor depositor’s checks 
when they are good, and before refusing to do so, it should use 
reasonable care to ascertain whether the depositor has an ac- 
count with the bank. Whether a bank breaches such duty to 
its depositor by its failure to use reasonable care to ascertain 
whether the depositor has an account with the bank is properly 
a matter for the jury. This was decided in the case of Collins v. 
City National Bank and Trust Co. of Danbury, Supreme 
Court of Errors of Connecticut, 38 Atl. Rep. (2d) 582. 

On May 16, 1942, plaintiff, a state motor vehicle inspec- 
tor, was stationed at Canaan, On that day he wrote to the 
defendant bank in Danbury stating that he desired to open a 


checking account and enclosed checks and cash totaling to 


$206.82. The letter was signed in plaintiff’s own handwrit- 
ing. In reply, the defendant bank wrote the plaintiff acknowl- 
edging the receipt of the money and saying that a checking 
account had been opened in plaintiff’s name in the amount 
stated. At the same time it mailed to the plaintiff a checkbook 
and deposit slips. Due to uncertainty of the plaintiff as 
to the length of his stay at Canaan and because of the fact 
that he wanted a permanent address before signing the sig- 
nature card, he did not return the signature card. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1245 
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On May 26, the plaintiff wrote a check payable to cash 
for $3.62, which he cashed at the Canaan National Bank the 
next day. The check reached the defendant bank through the 
clearing house on May 29 and it returned it through the clear- 
ing house with a slip attached marked “no account.” The 
check with the slip attached reached the Canaan bank on June 
3rd. The teller who cashed it registered a formal complaint at 
the state police barracks and turned over the check and slip 
after having been told that he would have to be the complain- 
ing witness in court. Thereupon the state police secured a 
warrant for the plaintiff’s arrest, charging him with obtaining 
money by false pretenses. The plaintiff was found at a police 
barracks where he had gone to be certified as an auxiliary 
state policeman. He was arrested, driven about sixty-five 
miles to Canaan in a police car and locked in a cell for about 
two hours, when he was released on posting a cash bond. Over- 
night the police learned the check was good and the plaintiff 
was found not guilty in the trial court and released. The check 
was paid eventually. Subsequently plaintiff brought this ac- 
tion against the defendant bank to recover damages for his 
arrest and detention resulting from the defendant bank’s neg- 
ligent dishonor of his check. At the trial the defendant’s head 
bookkeeper testified that he believed that it was a crime for 
a person to draw a check on a bank where he had no account, 
and that he realized that by returning the check so marked he 
was exposing the plaintiff to prosecution for a crime. The 
jury in the trial court found defendant bank negligent in 
dishonoring plaintiff’s check and awarded the plaintiff the sum 
of $2,000 as compensatory damages. On appeal the court 
upheld the verdict and judgment for plaintiff. 

It was held that the question whether the defendant bank 
breached its duty to the plaintiff, as a depositor, by failing 
to use reasonable care to ascertain whether the depositor had 
an account with the bank was properly a question for the jury. 
It was further held that the test applicable in determining 
whether defendant bank acted negligently was whether the 
ordinary person in bank’s position knew or should have known 
that harm of the nature suffered by plaintiff could result 
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therefrom. The jury’s conclusion that the defendant was 
negligent as to the plaintiff was a reasonable one and on the 
evidence it properly found, a causal connection between the 
bank’s negligent act and the injury sustained by the plaintiff. 
The jury in determining the amount of damages could prop- 
erly consider the plaintiff’s character, reputation, and all the 
circumstances surrounding his arrest, appearance in court 
and his subsequent acquittal. The court further held that 
compensatory damages in the sum of $2000 under the cir- 
cumstances was not so excessive as to require interference by 
the court. In its opinion, the court said: 


The defendant was sued in negligence. Negligence is a breach 
of duty. A primary duty of a commercial bank to its depositors is to 
honor the latter’s checks when they are good, 9 C. J. S., Banks and 
Banking, 684, § 342; before refusing to do so, it should use reasonable 
care to ascertain whether the depositor has an account with it. It 
was for the jury to say whether this duty had been breached. The 
test to be applied was, “would the ordinary man in the defendant’s 
position, knowing what he knew or should have known, anticipate that 
harm of the general nature of that suffered was likely to result?” 
Orlo v. Connecticut Co., 128 Conn. 231, 237, 21 A 2d 402, 404; 
Przwgocki v. Wikris, 130 Conn. 419, 422, 34 A. 2d 879; Scorpion w 
American-Republican, Inc., 131 Conn. 42, 46, 37 A. 2d 802. From 
what has been said, particularly from the belief of the defendant that, 
by returning the plaintiff’s check marked “no account,” it was ex- 
posing him to criminal prosecution, it is apparent that the conclusion 
of the jury that the defendant was negligent as to this plaintiff was a 
reasonable one. 

Most of the discussion in the trial court and this court turned 
on the question of proximate cause. Contributory negligence was not 
in issue, and the final necessary element in the plaintiff’s case was to 
prove that the negligence of the defendant was a substantial factor in 
causing his injuries. Mahoney v. Beatman, 110 Conn. 184, 195, 147 
A. 762, 66 A. L. R. 1121. This is a question of fact unless reason- 
able men could find no causal connection. Id.; DeMunda v. Loomis, 
127 Conn. 313, 315, 16 A. 2d 578; Colligan v. Reilly, 129 Conn. 
26, 30, 26 A. 2d 231. It was a question of fact in this case. After 
the original erroneous and negligent act of the defendant, the arrest 
of the plaintiff followed as a natural and probable consequence. 
Relying on the information received from the defendant, the Canaan 
bank lodged a complaint with the police. The complaint with the 
supporting evidence was sufficient to justify the latter in securing a 
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warrant and arresting the plaintiff. Looking back from the injury 
to the negligent act, the jury reasonably could have found the neces- 
sary causal connection. This is the correct method of determining 
the existence of proximate cause. Mitnick v. Whelan Bros., 115 
Conn. 650, 163 A.-414; Corey v. Phillips, 126 Conn. 246, 255, 10 
A. 2d 370; Mourison v. Hansen, 128 Conn. 62, 66, 20 A. 2d 84, 186 
A. L. R. 418; Restatement, 2 Torts, § 433b, comments e, f; Bohlen, 
Studies in the Law of Torts, p. 261; Seavey, 48 Yale L. J. 390, 403; 
and see Palsgraf v. Long Island R. Co., 248 N. Y. 339, 346, 162 N. E. 
99, 59 A. L. R. 1258. “Instances of torts involving improbable or 
unforeseen consequences are frequent, and in practice our own courts 
do not deny recovery for them as a legal cause of the consequence of 
the tort.” Mahoney v. Beatman, supra, 110 Conn. 191, 147 A. 765, 
66 A. L. R. 1121. The acts of the Canaan bank and the police were 
not as a matter of law, either superseding causes or intervening forces 
in the sense that they broke the connection between the negligent act 
and the injury. Lombardi v. Wallad, 98 Conn. 510, 517, 120 A. 291; 
Mouse v. Central Savings & Trust Co., 120 Ohio St. 599, 609, 167 
N. E. 868; Restatement, 2 Torts, §§ 443, 447; 38 Am. Jur. 722. 

The Connecticut cases on proximate cause were exhaustively re- 
viewed in Kinderavich v. Palmer, 127 Conn. 85, 89, 15 A. 2d 83. In 
the following cases, since decided, the intervening act or acts were 
held not to break the chain of causation: DeMunda v. Loomis, supra; 
Edgecomb v. Great Atlantic & Pacific Tea Co., 127 Conn. 488, 490, 
18, A. 2d 364; McDowell v. Federal Tea Co., Inc., 128 Conn. 437, 
440, 23 A. 2d 512; Basile v. De Bella, 130 Conn. 234, 236, 33 A. 2d 
123. This long line of decisions indicates that cases in which the 
chain of causation is found to have been broken are exceptional. The 
only recent example is Fireman’s Fund Indemnity Co. v. Longshore 
Beach & Country Club, Inc., 127 Conn. 493, 18 A. 2d 347. See 1 
Beven, Negligence, 4th Ed., p. 86. 

The defendant relied principally on Hartford v. All Night and 
Day Bank, 170 Cal. 538, 150 P. 356, L. R. A. 1916A, 1220, and 
other decisions based thereon. See note, 126 A. L. R. 217. That 
case is distinguishable on its facts. The depositor had only a sav- 
ings account in the bank and drew a check, on the commercial depart- 
ment. A California statute was also involved. Be that as it may, in 
so far as it holds that a refusal to honor a check cannot, as a matter 
of law, be a substantial factor in causing the depositor’s arrest on a 
charge of obtaining money by false pretenses, we decline to follow it. 


One more ground in the motion to set aside the verdict must be 
considered. ‘The defendant claimed that it was excessive. The jury 
could have found the following additional facts, among others, on 
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this point: The plaintiff was a bachelor, fifty-five years of age, and 
had lived in Danbury practically all of his life. He had been in 
business there for many years, had a wide acquaintance and an ex- 
cellent reputation for honesty. His only previous arrest was for 


operating a muffler cutout on his car. He learned that the police 


made an extended search for him before his arrest. This search in- 
cluded the neighborhood in which he lived and, after his arrest, a 
customer in a nearby store inquired, referring to the plaintiff: “What 
is the matter? Is he putting out bum checks?” When the plaintiff pro- 
tested against his arrest, the lieutenant in charge threatened to punch 
him in the jaw; on arriving in Canaan he was put in a cell, the police 
took away his suspenders, necktie and knife and fingerprinted him. He 
was very much upset, was obliged to appear in court the next day and 
was found not guilty. Assuming that the jury found negligence and 
proximate cause, there were proper factors to be considered. See 
Squires v. Reynolds, 125 Conn. 366, 371, 5 A. 2d 877; 1 Beven, Negli- 
gence, 4th Ed., pp. 91 et seq. 

The trial court directed the jury to find no special damages but, 
if they found liability, to award the plaintiff compensatory damages. 
The verdict was for $2000. In the absence of special or punitive 
damages, the amount is liberal but cannot be said to be so excessive as 
to require interference by this court. As the trial court well said: “Was 
the award excessive? Who can measure With exactitude the humilia- 
tion and mortification of one who is unjustly arrested and locked up. 
. . . It is an intangible upon which the determination of the jury is 
entitled to great weight. The amount of the verdict may have been 
generous but is not of such an amount as to be unconscionable.” 

The remaining assignments of error include one attacking a state- 
ment made by the trial court in the presence of the jury. This was 
explained in the charge in such a way that any possible prejudice to 
the defendant was obviated. Of the three rulings on evidence assigned, 
two, relating to damages, were correct, and as to the third the 
evidence objected to was striken out. Most of the assignments of 
error directed to the charge have been disposed of in the discussion 
of the principal issue in the case. Several of the remainder do not 
require discussion. ‘The defendant assigned failure of the court to 
charge adequately on the effect of General Statutes, § 6368, under 
the provisions of which the plaintiff was arrested. In the absence 
of a request to charge on this point, no harmful error was committed 
in this respect. Coy v. Milford, 126 Conn. 484, 488, 12 A. 2d 641. The 
issues removed from the consideration of the jury clarified the charge 
and did not harm the defendant. These assignments are not well taken. 

There is no error. 

In this opinion the other Judges concurred. 
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Recovery Against Bank Issuing Cashier’s Check on 
Depositor’s Funds Barred by Statute 
of Limitations 


A cashier’s check is a bill of exchange in which the issuing 


bank has the dual position of drawer and drawee, and in which 
bank contracts to pay a designated sum to payee. 
Depositor’s funds by unauthorized drawing of checks by 
depositor’s bookkeeper, payable to the bank, were used to pur- 
chase cashier’s checks, on which bookkeeper indorsed name of 
each payee, and issuing bank paid cashier’s checks. It was 
held that the depositor’s action against the bank for money 
transferred to bank by bookkeeper’s checks was an “action 
for money had and received,” within the two-year statute of 
limitations, and was not an “action evidenced by or founded 
upon a written contract” within the four-year statute of 
limitations. Howell v. National Bank of Commerce, Court 
of Civil Appeals of Texas, 181 S. W. Rep. (2d) 887. 
Plaintiff had two bank accounts with defendant bank. 
Plaintiff’s office manager and bookkeeper was authorized to 
draw checks upon both accounts. By means of checks drawn 
against plaintiff's account and made payable to the defendant 
bank, plaintiff's employee purchased from said bank four 
cashier’s checks for the total sum of $3,501.19. While the 
payees designated in the cashier’s checks were actual persons, 
the checks were never delivered to them. Th plaintiff’s book- 
keeper indorsed the name of each payee, as well as his own 
name on the back of each check and deposited the proceeds to 
his credit in a national bank. The national bank sent the 
checks through the clearing house with its indorsement guar- 
anteeing the validity of all prior indorsements. The defendant 
bank paid the checks. Three years after the payment of the 
last of the cashier’s checks by the defendant bank the plain- 
tiff filed suit against the defendant bank and the national bank. 
As between the plaintiff and his employee, the bookkeeper 
had no authority to issue checks upon plaintiff’s account ex- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1397 
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cept to pay plaintiff’s debts. Plaintiff was indebted to none of 
the payees named in the cashier’s checks. Plaintiff contended 
that as it was his money that purchased the checks he became 
the owner thereof and his suit was based on one of the cashier’s 
checks. The lower court instructed the jury to return a ver- 
dict in favor of the defendant bank and the national bank, 
because the facts showed that plaintiff’s cause of action was 
one for money had and received and thus subject to the two- 
year statute of limitations. The evidence did not show a cause 
of action, on the part of the plaintiff, which could properly be 
classified as an action for debt where the indebtedness is 
evidenced by or founded upon a contract in writing, so as to 
make applicable the four year statute of limitations. 

On appeal the court held the lower court’s instructions to 
the jury as proper and affirmed the judgment for the de- 
fendants. The court further held that in order for the plaintiff 
to prevail on the ground that the action was one for an in- 
debtedness evidenced by or founded upon a contract in writ- 
ing the suit had to be between the immediate parties to the 
contract, or their privies, and the written instrument relied 
upon must itself contain the contract to do the thing for the 
non-performance of which the action is brought. The de- 
fendant bank in paying the cashier’s checks did not pay out 
funds transferred to it by bookkeeper’s checks, with reference 
to plaintiff’s right to recover funds, inasmuch as the defendant 
bank paying the forged checks paid out its own funds. There- 
fore the defendant bank did not pay out the money transferred 
to-it by the checks on plaintiff’s account signed by his book- 
keeper, but still retained possession of such funds. Plain- 
tiff’s action was barred by two year statute of limitations. The 
court, in its opinion, stated as follows: 


Howell’s complaint or action stems originally and primarily from 
the unauthorized (as between him and his bookkeeper) appropriation 
of his funds and the transfer thereof to the Commerce Bank in ex- 
change for the cashier’s checks. Since Howell’s funds were used to 
purchase the cashier’s checks, he was entitled to recover his money from 
the Commerce Bank provided, of course, said bank had not, prior 
to his demand, paid out the funds in compliance with the terms of 
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the cashier’s checks issued by it. In legal contemplation, a bank pay- 
ing out money on a forged indorsement pays out its own funds. 
9 C. J. S., Banks and Banking; § 356, p. 734; 7 Am. Jur. 430. Con- 
sequently, here the Commerce Bank did not pay out the money trans- 
ferred to it by the checks on Howell’s account and signed by his book- 
keeper, but still retains possession of such funds. 

Actions such as that asserted by Howell here and brought to en- 
force the liability above stated are generally considered as actions for 
money had and received, that is, actions for the enforcement of an 
implied contract, rather than actions upon an expressed or written 
contract. The two-year and not the four-year statute of limitations 
is therefore applicable. Fidelity & Deposit Co. v. Fort Worth 
National Bank, Tex. Com. App., 65 S. W. 2d 276; United States 
Fidelity & Guaranty Co. v. First National Bank of El Paso, Tex. 
Civ. App., 93 S. W. 2d 562; '7 Am. Jur. 431. 

In view of our holding that Howell’s action is barred by Article 
5526, it is unnecessary to discuss other defenses asserted by the banks 
against Howell’s demand, or the Commerce Bank’s contention that 
in the event of a recovery by Howell it is entitled to a recovery over 
against the Alamo Bank by reason of the latter’s guaranty of the 
validity of the forged indorsements. 

The judgment of the trial court is affirmed. 


nn ___ 


Bank Acting As Forwarding Agent Not Liable for 
Loss of Check in Transit 


A depositor cannot recover from a bank the amount of a 
cashier’s check drawn on another bank which was deposited 
in the bank and which was lost when forwarded by the bank 
for collection by ordinary mail, on the ground that bank was 
negligent in not using registered mail, where evidence showed 
that banks generally had adopted custom of sending checks 
by ordinary rather than registered mail. The custom thus 
shown became part of the contract of deposit. A provision 
in contract of deposit that all checks, drafts and other items 
drawn on or payable at other banks would be received by bank 
as a forwarding agency and that bank could not be responsible 
for loss of items in transit was valid and binding upon deposi- 
tor, and any subsequent, loss of checks through the mail 
NOTE—For similar decisions see B.L.J. Digest (¥ifth Edition) § 316 
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would fall upon the depositor and not on bank; irrespective of 
custom of banks to send checks by ordinary mail. This was 
decided in the case of First National Bank of Denver, v. 
Henning, 150 Pac. Rep. (2d) 790. 

Plaintiff’s brother opened a checking account for the plain- 
tiff in-a national bank. The bank issued and delivered to the 
brother the form of passbook generally issued to its customers, 
made out in plaintiff’s name. A few days after the deposit 
made by plaintiff’s brother, the plaintiff personally deposited 
a cashier’s check with the defendant bank, using a deposit 
slip to make the deposit and receiving from the teller a dupli- 
cate of such slip. ‘The check was issued and drawn on a 
national bank; was made payable to the plaintiff and was en- 
dorsed by him in blank. At the close of the business day on 
which the check was deposited, the defendant bank, in ac- 
cordance with its long standing custom and that of other banks 
in the locality, placed the check and other items drawn on the 
national bank in an envelope addressed to that bank, enclosed 
the usual collection letter, affixed the proper postage and sealed 
and deposited it in the United States mails. The check and the 
items enclosed with it, did not reach the national bank and were 
lost in transit. The national bank still retained the plain- 
tiff’s money in the amount of the check, paid to it when the 
check was issued. The defendant bank did not have the 
plaintiff’s money at any time but did have possession of the 
check from the time of its deposit until it was forwarded by 
mail. The terms and conditions of the passbook issued to the 
plaintiff were as follows: 


“All checks, drafts and other items drawn on or payable at other 
banks are offered for deposit to, and received by, this bank as a for- 
warding agency and this bank will use diligence in selecting collecting 
agents but will not be responsible for their acts of omissions, negli- 
gent or otherwise, or for loss of items in transit. Such items will be 
handled at the risk of the depositor, subject to existing or future rules 
and ‘regulations of The Denver Clearing House Association, of the 
Federal Reserve Board and/or any Federal Reserve Bank through 
which forwarded, and will be credited provisionally subject to final 
cash payment, the bank reserving the right to decline payment of 
checks drawn against such credits, 
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“This bank and all intermediate agencies may send items for col- 
lection or payment direct to the banks on which they are drawn (or at 
which payable) or, at its or their option, through any Federal Reserve 
Bank or to other banks or agencies, may receive payment in cash or 
in checks or drafts issued by the drawee or other banks and this bank 
shall not be responsible for the collection of such checks or drafts nor 
for losses incident to their dishonor. This bank may charge back to 
the depositor any such item at any time until actual cash payment is 
received and in like manner may charge to the depositor any unpaid 
checks or drafts (or interest therein-) received in settlement therefor 
although the item itself is not returned. 

“Items drawn on or payable at other banks in this city may be 
carried over for presentation under Clearing House arrangements or 
otherwise on business day following date of receipt. Items payable 
outside of this city need not be forwarded until business day following 
receipt. 4 

“Ttems drawn on this bank found not good at close of business on 
day of deposit may be charged to depositor. 

“This account is subject to such charges and conditions as may 
irom time to time be decided upon by the Denver Clearing House 
Association, or imposed by law. 

“The use of this book by a depositor constitutes his assent to the 
foregoing conditions which shall be applicable to all transactions 
between the customer and this bank.” 


On the day plaintiff deposited the check he signed the form 
of signature card used by the defendant bank. The card con- 
tained, above the signature of the plaintiff, the following 
printed text: 


“The undersigned hereby assent to the following conditions and 
regulations which shall be applicable to all transactions between the 
undersigned and the Bank, viz.: That all checks, drafts and other 
items drawn on or payable at other banks are offered for deposit and 
received by this bank as a forwarding agency and this bank will use 
diligence in selecting collecting agents but will not be responsible for 
their acts or omissions, negligent or otherwise, or for loss of items in 
transit. Such items will be handled, at the risk of the depositor, sub- 
ject to existing or future rules and regulatiorfs of the Denver Clearing 
House Association, of the Federal Reserve Board and/or any Federal 
Reserve Bank through which forwarded, and will be credited pro- 
visionally subject to final cash payment, the bank reserving the right 
to decline payment of checks drawn against such credits. This bank 
and all intermediate agencies may send items for collection or pay- 
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ment direct to the banks on which they are drawn (or at which pay- 
able) or, at its or their option, through any Federal Reserve Bank 
or to other banks or agencies, and may receive payment in cash or in 
checks or drafts issued by the drawee or other banks and this bank 
shall not be responsible for the collection of such checks or drafts 
nor for losses incident to their dishonor. This bank may charge back 
to the depositor any such item at any time until actual cash payment 
is received and in like manner may charge to the depositor any unpaid 
checks or drafts (or interest therein) received in settlement therefor 
although the item itself is not returned. Items drawn on or payable at 
other banks in this city may be carried over for presentation under 
Clearing House arrangements or otherwise on business day following 
date of receipt. Items payable outside of this city need not be forwarded 
until business day following receipt. Items drawn on this bank found not 
good at close of business on day of deposit may be charged to depositor. 
This account is subject to such changes and conditions as may from time 
to time be decided upon by The Denver Clearing House Association or 
imposed by law.” 


The deposit slip used by the plaintiff in depositing the 
check bore on its face the following words: 


“All deposits are made and accepted subject to the conditions 
printed on the back hereof.” These printed conditions are as follows: 

“All deposits are made and accepted subject to the following con- 
ditions which shall be applicable to all transactions between the cus- 
tomer and this bank. 


“All checks, drafts, and other items drawn on or payable at other 
banks are offered for deposit to, and received by, this bank jas a for- 
warding agency and this bank will use diligence in selecting collecting 
agents but will not be responsible for their acts or omissions, negligent 
or otherwise, or for loss of items in transit. Such items will be handled 
at the risk of the depositor, subject to existing or future rules and 
regulations of the Denver Clearing House Association, of the Federal 
Reserve Board and/or any Federal Reserve Bank through which for- 
warded, and will be credited provisionally subject to final cash pay- 
ment, the bank reserving the right to decline payment of checks drawn 
against such credits. ‘This bank and all intermediate agencies may 
send items for collection ot payment direct to the banks on which they 
are drawn (or at which payable) or, at its or their option, through 
any Federal Reserve Bank or to other banks or agencies, may receive 
payment in cash or in checks or drafts issued by the drawee or other 
banks and this bank shall not be responsible for the collection of such 
checks or drafts nor for losses incident to their dishonor. This bank 
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may charge back to the depositor any such item at any time until ac- 
tual cash payment is received and in like manner may charge to the 
depositor any unpaid checks or drafts (or interest therein) received 
in settlement therefor although the item itself is not returned. Items 
drawn on or payable at other banks in this city may be carried over for 
presentation under clearing house arrangements or otherwise on busi- 
ness day following date of receipt. Items payable outside of this city 
need not be forwarded until business day following receipt. Items 
drawn on this bank found not good at close of business on day of 
deposit may be charged to depositor. This account is subject to such 
charges and conditions as may from time to time be decided upon by 
the Denver Clearing House Association, or imposed by law.” 


Statements of account were rendered to the plaintiff by 
defendant bank for each month until the account was closed 
by the plaintiff. On each of these statements was the following 
printed text: 


“All deposits are accepted for collection only and credited sub- 
ject to final cash payment and are handled at risk of depositor. Credit 
is given conditionally, this bank reserving right to charge back to 
depositor all unpaid items or returns therefor which are unpaid, 
although item itself is not returned. Items on this bank not found 
good at close of business on day of deposit will be charged to depositor. 
This bank will use due diligence in selecting responsible collecting 
agents but will not be responsible for their acts or omissions, negligent 
or otherwise, or for loss of items in mail. Right is reserved to for- 
ward items for collection or payment direct to drawee bank.” 


The check involved in the instant case was mailed on the 
same day it was deposited by the defendant bank to the national 
bank. On the first possible business day, the course of the 
mails being considered, that the defendant bank had knowledge 
that the check had not been paid by the national bank, it asked 
the national bank for a report on the collection letter cover- 
ing the check, adding “wire if not received.” The national 
bank reported that the letter and covered items had not been 
received,-and the defendant bank immediately notified the 
plaintiff to that effect. The defendant bank diligently pur- 
sued its inquiries as to the whereabouts of the check, and en- 
deavored to the best of its ability, to safeguard the plain- 
tiff’s interest. Later despairing of collecting the check the 
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defendant bank, after being in communication many times 
with plaintiff and the national bank, charged the amount of 
the check against the plaintiff’s account, and advised the plain- 
tiff of its action. Subsequent thereto plaintiff presented a 
check for the amount of the cashier’s check to the defendant 
bank and payment of it was refused. Plaintiff thereupon 
brought suit against the defendant bank, alleging generally 
the terms of the deposit of the check, the credit of his account 
therewith, the deduction from his account of the amount of the 
check, and asked for judgment for the amount of the check, 
together with interest. The bank answered, admitting the 
deposit of the check, but alleging that it was received, accepted 
and credited, subject to the terms of the passbook and de- 
posit slip, and upon such terms and circumstances denied 
any indebtedness to the plaintiff. The bank further alleged 
that it had handled the check in the regular and usual course 
of business, had rightfully charged back the amount of the 
check, and had acted under the circumstances in accordance 
with the general and well known custom and usage of banks 
in the locality. At the trial in the lower court the case was 
submitted to the jury as to whether the custom as shown by 
the defendant bank of sending the check through the ordinary 
mail constituted due care on the part of the defendant bank, 
and upon the findings as to due care or lack of it establish the 
liability of the defendant bank. 

It was held that where the evidence established that banks 
had adopted the custom of transmitting checks for collection by 
ordinary rather than registered mail the custom became part 
of the contract of deposit. The plaintiff could not recover 
from the defendant the amount of the cashier’s check. The’ 
court also held that under the provision in contract of deposit 
that all checks, drafts and other items drawn on or payable at 
other banks would be received by the defendant bank as a for- 
warding agent and that the bank would not be responsible for 
loss of items in transit, the resultant loss of check through 
ordinary mail, fell on the plaintiff and not on the defendant 
bank, irrespective of the custom of banks in the locality of send- 
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ing such checks for collection by ordinary rather than reg- 
istered mail. 

The court further held that the lower court erred in sub- 
mitting the case to the jury. The defendant’s motion for a 
directed verdict should have been granted. Judgment of lower 
court reversed. The court, in its opinion stated as follows: 


As we have said, the evidence is undisputed as to the existence of 
the custom mentioned. All Denver banks follow it, and it was estab- 
lished by the evidence that banks generally throughout the country 
have adopted it. The custom is based upon the infallibility of the 
mails, an infallibility which has given rise to the presumption, recog- 
nized by this and all other American courts, that when a letter, 
properly addressed and bearing proper postage, is deposited in the 
mails it will reach the addressee. The trial court recognized both 
the presumption and the custom in its instructions, and again, in 
overruling the bank’s motion for a new trial, it found that by 
abundant and undisputed evidence the custom existed and had been 
followed by the bank. Notwithstanding, and seemingly only because 
the letter containing this check was presumed not to have reached 
the addressee, the court permitted the jury to find whether, in effect, 
in this particular instance it was negligence not to have employed 
registered mail as the means of transmission. 

It is our opinion the court erred in permitting the jury to pass 
upon the question of due care. It was the duty of the court to 
find, on the undisputed facts, that as a matter of law the custom 
existed, and to determine its legal effect in fixing the rights of the 
parties. Hillsburg v. Harrison, 2 Colo. App. 298, 302, 30 P. 355; 
Willard v. Mathesus, 7 Colo. 76, 78, 1 P. 690; Bridgeport Bank v. 
Dyer, 19 Conn. 136; Chicago, M. & St. P. R. Co. v. Federal Reserve 
Bank, 70, Utah 310, 260 P. 262, 61 A. L. R. 456; 1 Morse on Banks 
and Banking, 6th Ed., § 221; Runyan v. Central R. Co., 64 N. J. L. 
67, 44 A. 985, 48 L. R. A. 744; 17 C. J. 525, § 94; 25 C. J. S., Cus- 
toms and Usages, p. 130, § 34. If the court had followed this course, 
as it should logically it would have adjudged that the custom became 
a part of the contract of deposit, and since the bank performed the 
contract on its part by following the custom, plaintiff had no ground 
for complaint. See the group of authorities, supra, and Spokane 
Valley State Bank v. Lutes, 183 Wash. 66, 233 P. 308; United States 
F. & G. Co. v. Forest County State Bank, 199 Wis. 560, 227 N. W. 
27 ; Griffin v. Erskine, 131 Iowa 444, 109 N. W. 18, 9 Ann. Cas. 1193; 
Taylor v. First National Bank, 119 Minn. 525, 188 N. W. 783, Ann. 
Cas. 1914A, 1302; Savings Bank v. Commercial National Bank, 98 
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Tenn. 337, 39 S. W. 338; Montana-Dakota Power Co. v. Johnson, 
95 Mont. 16, 23 P. 2d 956; Burdick v. Schmitt, 56 Nev. 229, 48 P. 2d 
762; Akron Scrap Iron Co. v. Guardian Savings & Trust Co., 120 
Ohio St. 120, 165 N. E. 715; Cooper, Bank Commissioner, v. Fidelity 
Trust Co., 1385 Me. 129, 190 A. 732; Jennings v. United States 
F. & G. Co., 294 U. S. 216, 55 S. Ct. 394, 79 L. Ed. 869, 99 A. L. R. 
1248; 5 Zollman on Banks and Banking, Perm. Ed., § 2677. 

It will be observed that in some of the cases cited it is held the cus- 
tom must be not so unreasonable as to conflict with settled principles 
of law. Whether, in cases where competent parties contract, such a 
test can be supported we do not determine. It is sufficient to say 
that the custom followed by the bank in the case at bar is not 
unreasonable nor is it opposed to settled principles of law; to the con- 
trary, it is based on the universally acknowledged presumption of the 
infallibility of the mails and is, therefore, in harmony with the law. 
Cf. Kershaw v. Ladd, 34 Or. 375, 56 P. 402, 44 L. R. A. 2386. 

In referring to the law with respect to the contract of deposit as 
affected by the custom mentioned, we have not overlooked the con- 
ditions set out in the passbook, the deposit slip, the signature card 
and the monthly statements above quoted. The case might well be 
determined upon these alone. The bank was under no duty to accept 
the deposit of the check or to do business of any kind with the plain- 
tiff. It was within its rights to limit its liability if the plaintiff sought 
to make use of its facilities for collecting the amount of his cashier’s 
check. We find nothing unreasonable, oppressive or unlawful in the 
conditions under which the plaintiff tendered and the bank accepted 
the deposit. Unfortunately for plaintiff, the condition that the bank 
should not be liable for loss in transit, came into operation. The ques- 
tion simply is whether, the conditions considered, the bank or plain- 
tiff must submit to loss and inconvenience. The answer must be, and 
is, that the bank had the right to impose the conditions, the plaintiff 
made his deposit upon those conditions, and the resultant loss, if there 
ultimately be any, must fall upon him. See First National Bank v. 
Fleming State Bank, 74 Colo. 309, 312, 221 P. 891. It follows that 
the court erred in submitting the case to the jury. It should have 
granted the bank’s motion for a directed verdict and, failing that, 
should have sustained its motion for judgement under Rule 50, 
R. C. P. Colo. That the proper orders may be entered, let the judg- 
ment be reversed. 














BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 







Holders of Bond and Mortgage Participation 
Certificates Entitled to Priority Over 
Trust Company on Liquidation 





In re Mutual Trust Co. of Westchester County, Series B-G, Supreme 
Court, 48 N. Y. Supp. (2d) 707 





A trust company prior to liquidation sold its assets to the 
Federal Deposit Insurance Corporation (hereinafter called the cor- 
poration) for an amount equal to trust company’s deposit liabilities. 
As part of the sale the corporation acquired trust company’s bond 
and mortgage participation certificates. It was held that the cor- 
poration acquired only trust company’s interest in the mortgages 
and property securing certificates issued to the public and not any 
interest of holders of said trust company’s bond and mortgage 
certificates. Upon liquidation of the trust company, the holders of 
bond and mortgage participation certificates of the trust company 
were entitled to payment prior to payment of trust company on 
account of its retained interest in the mortgages, or on account of 
certificates issued to itself. Inasmuch as the bond and mortgage 
participation certificates did not contemplate servicing charges or 
management fees, the superintendent of banks was entitled to reim- 
bursement only for his necessary servicing and management. 


Proceeding in the matter of the Mutual Trust Company of West- 
chester County in liquidation, wherein the Superintendent of Banks of 
the State of New York applied for an order authorizing him to dis- 
tribute to certificate holders under Series B to G of mortgage issues, the 
moneys in his possession. Various certificate holders filed objections 
and a motion was made by the Federal Deposit Insurance Corporation 
for an order removing to the United States District Court the question 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 890 


904 














































THE BANKING LAW JOURNAL 905 


as to the priority of certificates held by the general public over cer- 
tificates held by the Federal Deposit Insurance Corporation. 

Order in accordance with opinion. 

William R, White, of New York City, for Supt. of Banks. 

Robert J. McKeever and William A. Davidson, both of Port Chester, 
for certificate holders. 


NOLAN, J.—On and prior to April 28, 1941, Mutual Trust Company 
of Westchester County (hereinafter referred to as ‘‘Mutual Trust’’), 
was a banking organization, operating under the Banking Law. On 
that date, the Superintendent of Banks of the State of New York 
(hereinafter referred to as the ‘‘Superintendent’’), took possession of 
the business and property thereof for the purpose of liquidation pur- 
suant to Section 606 of the Banking Law, and he has at all times there- 
after been and still is engaged in the liquidation thereof. 

Theretofore and on April 26, 1941, pursuant to Section 605-a of the 

Banking Law and with the approval of the Superintendent, Mutual 
Trust entered into separate written agreements with Washington Irving 
Trust Company and Federal Deposit Insurance Corporation (herein- 
after referred to as ‘‘FDIC’’). Under the terms thereof, all of the 
assets of Mutual Trust were sold and delivered to FDIC for an amount 
equal to the total outstanding deposit liabilities of Mutual Trust, and 
Washington Irving Trust Company assumed the said deposit liabilities 
as consideration for the payment to it of the amount agreed to be paid to 
Mutual Trust by FDIC. The said sale and transfer of the assets of 
Mutual Trust to FDIC and the assumption of its deposit liabilities by 
Washington Irving Trust Company were fully consummated prior to 
the takeover of the business and property of Mutual Trust by the 
Superintendent. 
' During the course of the regular business of Mutual Trust, it had 
created a number of separate and distinct mortgage issues, secured by 
various bonds and mortgages owned by it, and it issued and sold to 
investors certificates representing participation interests in the said 
bonds and mortgages. On April 26, 1941, such certificates pertaining 
to Series ‘‘B,’’ ‘‘C,’’ ‘‘D,’’ ‘“‘E,’”? ‘‘F”’ and ‘‘G’’ were held by the 
general public and by Mutual Trust, and on that date, FDIC acquired 
the certificates owned by the latter as a result of the agreement above 
referred to. When the Superintendent took over Mutual Trust, such 
certificates were still held by the general public and by FDIC. 

From and after the inception of Series ‘‘B’’ to ‘‘G’’ inclusive, and 
continuing up to April 28, 1941, Mutual Trust serviced the bonds and 
mortgages underlying the said series, and managed and operated the 
real property acquired with respect to said bonds and mortgages, 
including the real estate, subject to assignments of rents. Since April 
28, 1941, the Superintendent has continued the servicing of said bonds 
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and mortgages and the operation and management of said real property. 

A fee of one-half of 1 per cent per annum of the unpaid principal 
amount of the bonds and mortgages underlying said Series ‘‘B’’ to ‘‘G,’’ 
inclusive, or a fee of one-half of 1 per cent per annum of the unpaid 
principal amount of the outstanding mortgage certificates in said series, 
whichever was lower, plus a fee of 5 per cent of the gross rentals col- 
lected with respect to the real estate acquired in connection with 
defaulted bonds and mortgages including real estate subject to assign- 
ments of rents (except in those instances where Mutual Trust and/or 
the Superintendent employed and paid independent agents for such 
collections), has been charged for the aforesaid servicing, operation and 
management. Where Mutual Trust acquired real estate with respect 
to defaulted bonds and mortgages, the computation has been based upon 
the unpaid principal of such defaulted bonds and mortgages at the time 
of the acquisition of the real estate. 

The Superintendent has applied, in six separate proceedings, for 
orders authorizing him to distribute to certificate holders, on account 
of principal and interest, the monies in his possession, available for 
such purpose, and to turn over and deliver to such persons as the 
court may designate, for the benefit of the certificate holders, the bonds 
and mortgages, undistributed cash and other assets, held by Mutual 
Trust in connection with the respective series, and on such turnover, 
discharging Mutual Trust and the Superintendent from all liability with 
respect thereto. With each application, the Superintendent has pre- 
sented an account showing the status of the security underlying the 
certificates, as of the date when he took over Mutual Trust, and as of 
June 1, 1942. Prior to the return date of the motions, various certificate 
holders filed objections, and a motion was made by FDIC for an order 
removing to the United States District Court, in this District, the 
question as to the priority of certificates held by the general public 
over certificates held by FDIC. The Justice presiding over the Special 
Term at which the motions were made denied the applications for 
removal, and referred each of the proceedings to an official referee to 
take testimony and report as to the rights between themselves of the 
several certificate holders, and as to the objections filed. 

The objections filed by certificate holders, other than FDIC, objected 
to the discharge of Mutual Trust without an accounting for the full 
period during which the mortgage series in question had been in exist- 
ence, the designation of Mutual Trust as an agent, the payment of 
servicing fees, management commissions, or other commissions on 
collection of principal or interest to Mutual Trust or the Superintendent, 
the distribution of principal or interest to FDIC before payment in 
full of principal and interest to other certificate holders, and to appoint- 
ment of a successor to the Superintendent, except as the result of election 
by certificate holders. On the hearing before the official referee, some 
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of the objections filed were dismissed or withdrawn, and no evidence 
was introduced as to objections filed to the accounts. The official 
referee has now filed a decision, setting forth his findings and conclusions, 
in which it is held that the certificates issued to individuals and cor- 
porations prior to April 26, 1941, other than those issued to Mutual 
Trust and thereafter transferred to FDIC, were binding obligations of 
Mutual Trust, to pay the respective amounts set forth therein with 
interest, that Mutual Trust was a trustee, for the benefit of such cer- 
tificate holders, of the mortgages or property acquired by foreclosure 
of the mortgages which had secured such certificates, and that the 
holders of such certificates are entitled to priority over FDIC with 
respect to the distribution of funds in the hands of the Superintendent 
as liquidator of Mutual Trust, and that such certificate holders are 
entitled to be paid in full, principal and interest, before payment to 
FDIC, from the proceeds of such mortgages and property. The official 
referee has further held, that no commissions or servicing charges are 
or were due to Mutual Trust for services rendered prior to April 26, 
1941, but that the Superintendent is entitled to servicing fees and 
management commissions at the rates charged. A motion has been 
made to confirm the report of the official referee. The parties who 
have appeared have consented that the motion to confirm, and the 
motions heretofore made by the Superintendent may be decided by the 
Court as presently constituted. 

The official referee has found that the certificatés issued were 
identical in form, except as to certain differences stated in the fifth 
finding contained in the decision, and has also held that the certificates 
were binding obligations to pay the respective amounts set forth therein 
with interest at 54 per cent. The petitions filed disclose that in some 
instances the interest rate was 5 per cent. The fifth finding of fact 
will be modified so as to provide that in addition to the other differences 
in the certificates therein stated, some provided for payment of interest 
of 54 per cent, and some for payment of interest at 5 per cent, and the 
first conclusion of law will be modified by striking out the words ‘‘with 
interest at. the rate of 53 per cent per annum,”’ and inserting in place 
thereof the words ‘‘with interest at the respective rates set forth in said 
certificates.’’? As so modified, the report will be confirmed. The court 
agrees with the conclusion of the learned official referee that the cer- 
tificates issued by Mutual Trust, except those held by FDIC, were and 
are binding obligations of that company, for the payment of the respec- 
tive amounts set forth therein, and that Mutual Trust was a trustee 
with respect to the mortgages and property which constituted the under- 
lying security for such certificates. The form of the certificates is set 
forth in the official referee’s decision. By the issuance of each such 
certificate, Mutual Trust acknowledged receipt of the sum of money 
for which the certificate was issued, ‘‘for investment in an undivided 
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share, of that amount in certain bonds and mortgages set aside by it, 
and in any other bonds and first mortgages later to be substituted .. . 
so that at all times, until the payment of this certificate and the cer- 
tificates of this series there shall be an amount equal to the unpaid 
outstanding certificates of this series.’’ There was no assignment, by 
Mutual, of an interest in any specific mortgages nor was there any 
pledge thereof. The investment was made in bonds and mortgages held 
by, and in the name of Mutual Trust, with power in that company 
to substitute other bonds and mortgages therefor. It was evidently 
the intention of Mutual Trust, however, that such bonds and mortgages, 
in amount equaling outstanding certificates, should be set aside and 
held by Mutual Trust, as security, until full payment of such certificates, 
with interest. The certificates provided that each was ‘‘payable within 
eighteen months from its date, with interest, payable semi-annually, 
on April 1st and October 1st.’ The phraseology of the certificates and 
the evidence adduced indicate an intent that the word ‘‘payable,’’ as 
used therein, is to be given the meaning ordinarily ascribed to it, when 
used in commercial paper (See, for example, Negotiable Instruments 
Law, Section 20, subdivisions 3 and 4; State Bank v. Central Mercantile 
Bank, 248 N. Y. 428, 162 N. E. 475, 59 A .L. R. 1473; Matter of Baldwin, 
170 N. Y. 156, 63 N. E. 62, 58 L. R. A. 122; Pardee v. Fish, 60 N. Y. 
265, 19 Am. Rep. 176; Nelson v. Citizens’ Bank, 191 App. Div. 19, 
180 N. Y. 8. 747; Matter of Nellis, 126 Misc. 638, 214 N. Y. S. 378), 
and to impose on Mutual Trust an obligation to pay to those who 
delivered their money to it for investment, or those to whom the cer- 
tificates were transferred. Any other construction of the language 
used would be inconsistent with other provisions of the certificate, 
which provide that ‘‘Interest on this certificate shall cease and the 
interest of the holder thereof in and to the said bonds and mortgages 
of: this series shall cease in the following events: If this certificate shall 
not be renewed at the expiration and has not been delivered up for 
cancellation and paid at that time, or... .’’ Certainly the bank did 
not intend to say to investors in its mortgage certificates that it assumed 
no obligation to repay the money invested, but that if the investment 
was not repaid within eighteen months, the certificate holder would 
lose all right to interest, and all rights in the mortgages in which 
his money was invested. The construction of the language used as 
imposing an obligation to pay, appears to be the only one which is 
consistent with all the provisions of the certificates. As between the 
bank and such investors, the relationship was that of debtor and 
creditor, and the property set aside was impressed with a trust for the 
benefit of the holders of the investments. Such being the case, in the 
absence of language clearly evidencing a contrary intent, the certificates 
issued to the general public gave the holders thereof a right to payment 
prior to payment of Mutual Trust, on account of its retained interest 





THE BANKING LAW JOURNAL 909 


in the mortgages set aside, or on account of mortgage certificates issued 
to itself. Matter of People (Union Guarantee & Mortgage Co.), 285 
N. Y. 337, 34 N. E, 2d 345; Pink v. Thomas, 282 N. Y. 10, 24 N. E. 2d 
724; Matter of Lawyers Mortgage Co., 545 West End Ave., Manhattan, 
157 Mise. 818, 284 N. Y. S. 740, affirmed 248 App. Div. 715, 290 N. Y. S. 
129, affirmed 272 N. Y. 554, 4 N. E 2d 733. FDIC takes the position 
that it is not concerned with the construction to be given the certificate, 
since it too purchased certificates from Mutual Trust, in the same form 
as those sold to the public and contends, consequently, that whatever 
relationship existed as between Mutual Trust and those who purchased 
certificates other than those held by the bank, existed as between Mutual 
Trust and FDIC, by virtue of its purchase of similar certificates in the 
same issues, and in the same form. It is true that such certificates were 
issued to FDIC in transfer of certificates formerly held by Mutual Trust. 
The transaction between Mutual Trust and FDIC was far different, 
however, from the transactions between Mutual Trust and other cer- 
tificate holders. Other certificate holders paid over their money to 
Mutual Trust for investment, on its promise to invest and repay the 
money invested, with interest. The transaction between FDIC and 
Mutual Trust, however, was pursuant to the provisions of Section 6(5-a 
of the Banking Law. Pursuant to agreement, under that section, 
Mutual Trust sold to FDIC all its assets of every kind, with certain 
exceptions not pertinent to the questions to be decided here. ‘Tle 
issuance of: the certificates in question to FDIC was no more necessary 
to effect such sale, than was the issuance of such certificates by Mutual 
Trust to itself necessary to evidence its ownership of its retained 
interest. The transfer was complete without the certificates, and by 
the transfer FDIC acquired simply the interest of Mutual Trust in the 
mortgages and property which were the underlying security for the 
certificates issued to the public. That interest was subject to the rights 
of the certificate holders, other than Mutual Trust. In the case of 
FDIC, there was no reliance on a promise by Mutual Trust to repay an 
investment, since by virtue of the very transaction between FDIC and 
Mutual Trust, no assets remained from which the bank could make 
such repayment. No relation of debtor and creditor was intended to be 
created, as between Mutual Trust and FDIC, by the issuance of cer- 
tificates to that corporation, and no such relation was created. It is 
true that the certificates issued, in form, created a debt. It is evident, 
from the evidence, however, that the intention of the parties was to the 
contrary. The objecting certificate holders are not bound by the terms 
of the certificates issued to FDIC, and were entitled to, and did establish, 
on the hearing before the official referee, the true transaction between 
the bank, and the Deposit Insurance Corporation. Folinsbee v. Sawyer, 
157 N. Y. 196, 51 N. E. 994. Had these certificate holders, or other 
creditors, other than depositors, filed and established claims against 
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Mutual Trust, such claims would have been payable from the proceeds 
of liquidation of assets sold to FDIC. Banking Law, Section 605-a. 

The court agrees that no servicing charges or management fees 
should be deducted from the funds in the hands of the Superintendent, 
on account of services performed by Mutual Trust. No such payments 
were contemplated by the contracts between Mutual Trust and the cer- 
tificate holders. When the bank was taken over by the Superintendent, 
however, it could no longer perform its contract, and the Superintendent 
is entitled to reimbursement for his expense in connection with the 
necessary servicing and management. See Matter of People (Title & 
Mortgage Guarantee Co. of Buffalo), 264 N. Y. 69, 190 N. E. 153, 96 
A. L. R. 297. The official referee has found his charges, therefor, 
reasonable, and such findings will be sustained. 

There remain to be considered certain objections not. passed on by 
the official referee, and certain aspects of the motions made by the 
Superintendent, not referred. 

The Superintendent asks for the appointment of a successor to take 
over the assets in his hands which constitute the security underlying 
the certificates issued. If, as the Superintendent. contends, Mutual 
Trust was an agent, and not a trustee, the power to appoint a new 
agent rests in the certificate holders, and not in the court. If Mutual 
Trust was a trustee, there is no reason why the application of the Super- 
intendent may not be treated as an application to resign, made on his 
own behalf, and on behalf of the bank in liquidation. If the application 
is so considered, a successor may be appointed pursuant to the provisions 
of Section 112 of the Real Property Law, since these certificates are not 
such as come within the purview of the Schackno Act, McK. Unconsol. 
Laws, § 4871 et seq., or the Mortgage Commission Act. McK. Unconsol. 
Laws § 4801 et seq. A successor trustee will be appointed. The objec- 
tion that. the Mutual Trust Company should not be discharged, since it 
has not accounted, raises a question which the court is unable to decide, 
on the papers submitted. The court may, pursuant to the provisions 
of Section 112-a of the Real Property Law, accept the account filed by 
the Superintendent as that of the Mutual Trust Company, and discharge 
Mutual Trust, and the Superintendent, on the one account. Whether 
the court should do so or not depends on whether or not certificate 
holders have filed claims against Mutual Trust pursuant to Sections 
620-625 of the Banking Law. If such claims have not been filed, it 
would appear to be an idle gesture to require Mutual Trust to account, 
since no assets remain in its hands from which payment of a possible 
surcharge could be made, and in the absence of such established claims, 
the assets in the hands of FDIC will not be chargeable with payment 
of any such claim or surcharge. The court will hear counsel on this 
aspect of the motion, on settlement of the order to be presented. In 
any event, the account can not be settled in its present form, since it 
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credits the Superintendent with payments on account of services per- 
formed by Mutual Trust prior to April 28, 1941. Amended schedules 
should be filed, together with supplemental schedules for the period 
from January 1, 1942, to the date of the delivery of the assets in the 
hands of the Superintendent to the successor trustee to be appointed. 
The Superintendent’s account and supplemental account may be pre- 
sented and settled on notice to the parties who have appeared in these 
proceedings. The court will hear counsel as to the form of the order 
to be presented, with respect to the powers and duties of: the successor 
trustee. 
Settle order accordingly, on notice. 


Collateral Security for Payment of Notes Reverts 
to Debtor Upon Payment 





Skidmore v. Little, Supreme Court of Tennessee, 181 S, W. Rep. (2d) 144 





In all cases of a pledge as collateral security, the general property 
remains in the debtor. The creditor has only a special property, a 
lien, a right to retain his security until payment of the debt. When 
the debt is paid, the security reverts to the debtor. 


Decedent testate borrowed money from his mother and his 
sister and as collateral security, for payment of his notes for the 
money borrowed, pledged the income from his insurance business. 
The executrix of decedent testate’s estate, who had been bequeathed 
a fourth of the net proceeds from the sale of insurance business, paid 
off these notes out of funds belonging to the personal estate of 
decedent. The executrix brought this suit to obtain construction 
of the provision of decedent’s will wherein bequest was made to 
executrix. Plaintiff, payee of notes, contended that the money 
borrowed on the notes was used by decedent in the insurance business, 
that it was borrowed for the business, and that. the amount due should 
be charged against the $6,500, the proceeds of the business in the 
hands of: the executrix, before the executrix received the one-fourth 
interest. given to her by decedent’s will. 

It was held upon the evidence that decedent regarded the notes 
as a personal obligation and the assets of his insurance business as 
separate from his other personal property. The executrix was 
entitled to one-fourth of entire proceeds of insurance business with- 
out deduction of the amount of notes. 


Suit in equity by Mildred H. Skidmore, individually and as 
executrix of the estate of Lyle C. Stovall, deceased, against Margaret S. 
Little for construction of deceased’s will. A decree for complainant 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1280 
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was reversed and a decree for defendant rendered by the Court of 
Appeals, and complainant brings certiorari. 

Decree of Court of Appeals reversed, chancellor’s decree modified 
and affirmed as modified, and case remanded. 

Moon & Anderson, of Chattanooga, for complainant-appellant. 

Richard W. Hagan, Jr., and Joe V. Williams, both of Chattanooga, 
for defendant-appellee. 


GREEN, C. J.—The bill in this case was filed by the executrix of 
the late Lyle C. Stovall to obtain a construction of a certain provision 
of the latter’s will. The chancellor and the Court of Appeals differed 
in their interpretations of the document and this Court granted a 
petition for certiorari filed by the complainant executrix. 

Stovall was an insurance agent who had done business in Chat- 
tanooga for many years. He died leaving a will in which he named 
the complainant, Mildred H. Skidmore, his executrix and testamentary 
trustee. It is unnecessary to set out the will in full since only one 
provision is involved and that is as follows: 


‘“My trustee having been faithful to me in the management of my 
business for many years, and to a large extent responsible for any 
suceess of the business, I hereby will to Mildred H. Skidmore one fourth 
of the net proceeds from the sale of the business. This being in addition 
to any other remuneration which she may charge or be entitled to receive 
for services rendered as trustee or executor of my will.’’ 


The defendant, Mrs. Little, is the sister of Stovall and is entitled 
under his will to all of his estate except such portion as goes to Mrs. 
Skidmore under the provision above quoted. 

After Stovall’s death Mrs. Skidmore ran the business for a few 
months, collected accounts due and paid off obligations. She then sold 
the business for $6,000. She also has in her hands some $500, the balance 
realized from accounts due the agency over obligations of the agency. 

The controversy between these ladies arises in this way. Sometime 
prior to his death Stovall borrowed from his mother and from his sister 
$4,200 evidenced by five notes. It appears that these notes have been 
paid off by Mrs. Skidmore out of funds belonging to the personal estate 
of the deceased. The notes were paid to Mrs. Little, her mother having 
died. Mrs. Little insists that the money borrowed on the notes was | 
used by Stovall in the insurance business, that it was borrowed for the 
business, and that the $4,200 should be charged against the $6,500, the 
proceeds of the business in Mrs. Skidmore’s hands before Mrs. Skidmore 
receives the one-fourth interest given to her by Stovall’s will. Mrs. 
Skidmore’s contention was that Stovall always regarded these notes 
as a personal obligation that they were never set up on the books of the 
insurance agency as an obligation of that enterprise, and that she is 
entitled to one-fourth of the entire $6,500. 
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Without going into the details, the chancellor decided the controversy 
in favor of Mrs. Skidmore but the Court of Appeals reversed his decree 
and decided the case in favor of Mrs. Little. 

Much could be said to support either view were it not for the form 
of the indebtedness. As stated above, the indebtedness to Stovall’s 
mother and sister was evidenced by five notes and these are all collateral 
notes on conventional bank forms. In one of the notes Stovall pledges 
to the holder ‘‘as collateral security for the payment thereof’’ shares 
of stock in certain corporations and ‘‘27/50 of all renewals or expira- 
tions of my insurance business.’’ In another of the notes he pledges 
certain shares of stock and ‘‘8/50 of all renewals or expirations of my 
insurance business.’’ In another he pledges ‘‘1/5 of all renewals or 
expirations of my insurance business.’’ In another he pledges ‘‘1/10 
of all renewals or expirations of my insurance business.’?’ And in 
another he pledges certain shares of stock and ‘‘the remainder of the 
value of expirations of my business not heretofore pledged.’’ 

This pledge of the income of the insurance agency as collateral 
security to the notes unmistakably shows that Stovall regarded the notes 
as a personal obligation apart from an obligation of the insurance 
agency. It is true that the insurance business was Stovall’s personal 
property and the income therefrom would have been liable for his 
debts. Here, however, we are endeavoring to put ourselves in Stovall’s 
place, to interpret his will, and to ascertain what he meant by the 
bequest to Mrs. Skidmore of one-fourth of the net proceeds of the sale 
of his insurance business. He was a business man of experience and he 
knew the meaning of collateral and the rights of the creditor and debtor 
with respect to collateral security. He knew that the primary obligation 
was that of the debtor and the right to subject the collateral to the debt 
was secondary. That the debt being paid, as it has been here, the 
collateral could not be subjected to the obligation. 

Collateral security is thus defined : 


‘*A security given in addition to the direct security and subordinate 
to it, intended to guarantee its validity or convertibility or insure its 
performance; so-that if the direct security fails, the creditor may fall 
back on the collateral security. ... 

‘*Collateral. security in bank phraseology means some security 
additional to the personal obligation of the debtor. Shoemaker v. 
[National Mechanic’s] Bank, Fed. Cas. No. 12,801, 2 Abb. 423.’’ Black’s 
Law Dictionary. 


“*It is merely a concurrent security for another debt, . . . subsidiary 
to the principal debt ... and... if the principal debt’ be paid off, the 
debtor is entitled to a restoration of the collateral security.’’ Munn v. 
McDonald, 10 Watts, Pa., 270, 273. 


“In all cases of a pledge as collateral security, the general property 
remains in the debtor. The creditor has only a special property, a lien, 
a right to retain his security until payment of the debt. When the debt 
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is paid, the security reverts.’’ Butler v. Rockwell, 14 Colo. 125, 23 
P. 462, 


Other like definitions of collateral security will be found in 7 Words 
and Phrases, Perm. Ed. p. 601. 

It seems to us that Stovall’s pledge of the income—the real value— 
of the insurance agency as collateral to these notes clearly showed he 
regarded assets of the agency as a thing apart from his other personal 
property. That the liability of the agency for satisfaction of these 
notes was secondary. This being so the net proceeds of the sale of the 
agency are not liable for a debt of Stovall’s which has. been paid off 
out of his general estate. 

For the reasons stated the decree of the Court of Appeals will be 
reversed and the decree of the chancellor, modified as indicated in this 
opinion, will be affirmed. Remand and divide costs. 


Transfer of Note to Trustee Without Indorsement 
Does Not Preclude Suit in His Own Name 


Memmel v. Thomas, Kansas City Court of Appeals, 181 S. W. Rep. 
(2d) 168 . 


Administrator of an estate under order of probate court trans- 
ferred to plaintiff, as trustee, a note which was part of unliquidated 
and undistributed assets of the estate. Subsequent thereto plaintiff 
brought suit thereon in his own name. It was held that plaintiff, 
as trustee, was the legal owner of the note and could bring suit on 
the note in his own name, notwithstanding the fact that the- note 
was transferred to him without indorsement. 


Action by Joseph F. Memmel against J. L. Thomas and another on 
a note. From a judgment overruling plaintiff’s motion to set aside an 
involuntary nonsuit, the plaintiff appeals. ‘ 

Reversed and remanded. 

W. H. Martin, of Boonville, and Embry & Embry, of California, 
for appellant. 

J. B. Gallagher, of California, and Roy D. Williams, of Boonville, 
for respondents. 


SPERRY, Commissioner.—This is a suit on a note. At the conelu- 
sion of plaintiff’s evidence the court indicated that he would sustain 
a demurrer. Plaintiff took an involuntary nonsuit with leave to file 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 674 
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motion to set aside. His motion was overruled and plaintiff has 
appealed. 
The petition alleges as follows: 


‘‘The plaintiff states that the defendants, by their promissory note 
herewith filed marked Exhibit ‘‘A’’ dated February 15th, 1924, promised 
to pay to the order of J. L. Meistrell the sum of One Thousand Dollars 
($1,000), five years after date, with interest from date at the rate of 
6 per cent per annum, payable annually, until maturity, and at the rate 
of 8 per cent per annum after the same become due. That the maturity 
of said note was extended to February 15th, 1932, and that the defend- 
ants, have paid interest on said note to the 15th day of February, 1932. 

‘‘That the plaintiff is the owner and legal holder of: said note; that 
the principal of said note, with interest thereon from February 15th, 
1932, at the rate of 8 per cent compounded, is now due and unpaid.’”’ 


Defendants, by their answer, denied that plaintiff, either personally 
or in his representative capacity, is the owner of said note; and alleged 
that the note had been compromised, settled, paid and discharged. 

Plaintiff, by reply, denied that said note had been compromised and 
settled. 

Plaintiff’s evidence was to the effect that the note in question was 
found in the lock box of A. H. Sauter, after his death; that Sauter died 
May 21, 1931; that in said box was a written instrument signed by 
W. W. Kingsbury for himself and for J. L. Meistrell purporting to 
assign and transfer said note to A. H. Sauter ; that Meistrell and Kings- 
bury were partners in financial transactions; that plaintiff and a Mr. 
Fischer became and were the administrators of the estate of Sauter 
deceased; that thereafter, upon request of the heirs of Sauter, the 
probate court made an order directing said administrators to turn over 
certain assets of said estate which had not been liquidated or distributed 
(including the note in question) to plaintiff, and it is admitted here 
that plaintiff came into possession of the note by force of said probate 
court order. 

The note was introduced in evidence and shows that same was signed 
by defendant, dated February 15, 1924, payable to J. L. Meistrell, and 
that interest was paid thereon to February 15, 1932, the last interest 
payment having been made by Meistrell and noted thereon by him. 
No other payments are shown thereon. 

The probate court order above mentioned is founded on Section 240, 
R. S. Mo. 1939, Mo. R. S. A., which is as follows: 


‘*Property not sold or partitioned in kind—how disposed of. If such 
property cannot be divided in kind with advantage to the distributees, 
and it would not be to their advantage that the same be sold by the 
executor or administrator, then, upon the application of a majority 
of those entitled to distribution, the court shall order the same to be 
delivered to such person as they shall designate, in which selection 
minors shall act by their guardian, who shall proceed to collect, by suit 
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or otherwise, all notes, accounts and choses in action so received in the 
name of the distributees, and dispose of all property so coming into his 
possession or under his control to their best interests, collecting the 
proceeds thereof, and distribute all moneys realized to the parties 
entitled thereto. Such person may, in the discretion of the court, be 
required to give bond to the state of Missouri, with good securities, in 
such sum as the court may deem proper, for the faithful discharge of 
his duty, and for payment of parties entitled thereto of all moneys 
collected. Said party may be discharged from said trust upon his 
application, or upon the application of a majority of said heirs, when 
it appears to the probate court that it will not be for the interest of 
distributees that said trust be continued.’’ 


It is plaintiff’s contention that the legal effect of the above mentioned 
probate order, and of plaintiff’s possession of the note pursuant thereto, 
is to create a trust of which the note forms a part, and of which plaintiff 
is the trustee. 

‘*To get at the true meaning of language employed in a statute, we 
must look at the whole purpose of the act, the law as it was before the 
enactment, and the change in the law intended to be made.’’ Pembroke v. 
Huston, 180 Mo. 627, loc. cit. 636, 79 S. W. 470, 471; Young v. Hudson, 
99 Mo. 102, 12 S. W. 632. We should also consider the results of the 
construction suggested, it being presumed that the Legislature intended 
a reasonable construction which will permit of beneficial results. 
Darlington Lumber Co. v. Missouri Pacific R. Co., 216 Mo. 658, loc. cit. 
672, 116 S. W. 530. : 

Prior to the enactment of this section administration of an estate 
could only be closed out after all assets were liquidated, or distributed 
in kind. No doubt it was to correct this condition that the section was 
enacted. Rutledge v. Simpson’s Adm’r, 141 Mo. 290, 42 S. W. 820, 
loc. cit. 821. 

The language of the statute indicates that the Legislature had in 
mind the creation of a trust. The word ‘‘trust’’ is twice used therein. 
Indeed, the assets mentioned therein are specifically referred to as a 
trust. The Legislature intended that a trust of such assets be created 
in the manner prescribed; and having provided for the appointment 
of a person to administer same, it follows that plaintiff herein became 
and is the trustee of the trust created by act of the probate court under 
and by virtue of this section. We think the above is the effect of the 
statute and of the order of the probate court thereunder. There is no 
language contained in said section that in any way conflicts with such 
a construction. 

In a case where the unliquidated and undistributed assets of an 
estate, remaining at the time of final settlement, were ordered by probate 
court to be turned over to another by the administrator under the 
provisions of a section of the statute wherein the language used is 
almost identical with that used in the section above cited, both the 
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probate and the Supreme Court referred to the assets as a trust, and 
to the party to whom they were ordered to be delivered as the trustee. 
Laws of Missouri, 1885, page 27, now Mo. R. S. A. § 240; Rutledge v. 
Simpson’s Adm’r, supra. 

It is the view of defendant, and the trial court appears to have 
concurred therein, that plaintiff was not a trustee but was merely an 
agent of the heirs; and that he could not sue in his own name but must 
sue in the name of the various principals. Such a construction of the 
statute is not justified in view of the language used therein; nor would 
such a construction permit its reasonable and beneficial application in 
practice. 

Plaintiff, as trustee, is the legal owner of said note; and he has 
same in his custody. It was legally transferred to him; and the fact 
that it was transferred without indorsement is not material. Welker v. 
Hayes, 224 Mo. App. 392, 22 S. W. 2d 1052, loc. cit. 1054. He was 
the proper party to bring suit thereon. Section 850, R. S. Mo. 1939, 
Mo. R. 8. A.; Snider v. Adams Express Company, 77 Mo. 523, loc. eit. 
526; Nicolay v. Fritschle, 40 Mo. 67; Barber v. Stroub, 111 Mo. App. 57, 
85 S. W. 915, loc. eit. 916. 

There was read in evidence a part of a deposition wherein defendant, 
J. L. Thomas, stated that he had compromised and settled the note by 
having paid to Meistrell $1250 in full settlement of four notes, the one 
at bar which was in the amount of $1000, another for $1000, and two ' 
for $500 each, all of said notes having been executed by the same makers 
and payable to the same payee, and having been made, executed and 
delivered in the same transaction. The other notes were held by parties 
not concerned in this suit. Such a compromise, if made at a time when 
the note was owned by the Sauter estate, would not bind plaintiff 
because there was no order of the probate court authorizing said com- 
promise settlement. Section 233, R. S. Mo. 1939, Mo. R. S. A.; 
Wayland v. Pendleton, 337 Mo. 190, 85 S. W. 2d 492, loc. cit. 494. In 
the case at bar it is not contended that such compromise was made with 
the administrators, or with the knowledge or approval of the probate 
court; nor is it contended that plaintiff knew of, or had. ever heard of 
such compromise, until long after it is claimed to have been effected. 

In view of the foregoing, and without any further evidence, the 
letter from plaintiff to defendant, J. L. Thomas, written in 1940, 
wherein plaintiff indicated that he would release the mortgage securing 
payment of this note, was not material to any issue in this case and 
should have been excluded from evidence. The letter did not amount 
to a renunciation of plaintiff’s rights under the note. Section 3137, 
R. S. Mo. 1939, Mo. R. S. A. A binding renunciation must be uncondi- 
tional and specific. Plaintiff wrote that he would release a deed of 
trust which secured payment of the note, on the stated theory that said 
note had been paid. He did not offer to cancel or renounce a debt 
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which then existed, but merely to release the deed or trust securing it 
on the expressed understanding, induced by defendant’s representation, 
that said debt had been paid. 

The inventory of the estate of Mr. Sauter, showing the note in question 
as inventoried and listed among the assets of the estate, was offered in 
evidence but, on objection, was excluded. Probate courts are courts 
of record. Records required to be made and kept by them are admissible 
in evidence when otherwise competent. Section 1864, R. S. Mo. 1939, 
Mo. R. S. A.; Williams v. Mitchell, 112 Mo. 300, 20 8. W. 647, loc. cit. 
649; Galli v. Wells, 209 Mo. App. 460, 239 S. W. 894, loc. cit. 896. 
The record here offered tended to prove that the note in question was 
the property of deceased when the record was made. Such records may 
be introduced and form an exception to the hearsay rule. It was error 
to exclude it. 


Rights of Stockholders of National Bank Under 
Federal Statutes Relative to Merger of Trust 
Company with National Bank 


Doble v. Buck, United States, Circuit Court of Appeals, 142 Fed. Rep. 
(2d) 225 


Federal Statutes relative to the merger of banks and trust com- 
panies with national banking associations do not violate the Fifth 
Amendment to the Constitution because of failure requiring direc- 
tors to inform stockholders of their rights under the merger 
agreement. 

Action of stoekholder of a national banking association against 
directors of said association for loss sustained by said stockholder 
as a result of the alleged failure of the directors to inform stock- 
holders of his rights with reference to a merger of a trust company 
with the association does not arise under Constitution or laws of 
the United States. The United States District Court has no jurisdic- 
tion of the subject matter of said action. 


Action by Mary E. Doble against Walter E. Buck and others to 
recover for loss sustained by plaintiff in the merger of a trust company 
and a national banking association by reason of defendant’s alleged 
failure to inform plaintiff of her rights. From a judgment of dismissal 
for want of jurisdiction, plaintiff appeals. 

Aaron M. Sargent, of San Francisco, Cal., for appellant. 

Peirce Coombes, of San Francisco, Cal., for appellee Joseph Haber. 


NOTE—FPFor similar decisions see B.L.J. Digest (Fifth Edition) § 1420. 
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Felix T. Smith and Pillsbury, Madison & Sutro, all of San Francisco, 
Cal., for appellee W. B. Reis. 

Thomas A. Thacher and Thacher, Jones & Casey, all of San Francisco, 
Cal., for appellee R. D. Brigham. 

Cyril Appel and Ivores R. Dains, both of San Francisco, Cal., for 
appellee S. Kahn. 

Lloyd S. Ackerman and George H. Johnston, both of San Francisco, 
Cal., for appellee Leon Sloss, Jr. 

Theo, J. Roche and Sullivan, Roche, Johnson & Farraher, all of San 
Francisco, Cal., for appellees M. Fleishhacker and M. Fleishhacker, Jr. 

Brobeck, Phleger & Harrison, of San Francisco, Cal., for appellee 
R. S. Dollar. 

Norman A. Eisner, of San Francisco, Cal., for appellee Walter E. 
Buck. 

Young, Hudson & Rabinowitz, of San Francisco, Cal., for appellee 
Herbert Fleishhacker. 

Willard L. Ellis, of San Francisco, Cal., for appellee Haas. 

Robert M. Searls, of San Francisco, Cal., for appellee Humphrey. 

Tobin & Tobin, of San Francisco, Cal., for appellee J. O. Tobin. 

Howard Hassard and Hartley F. Peart, both of San Francisco, Cal., 
for appellee A. B. Swinerton. ‘i i 


MATHEWS, C. J.—This appeal is from a judgment of the District 
Court of the United States for the Northern District of California 
dismissing for want of jurisdiction an action by appellant, Mary E. 
Doble, against appellees, Walter E. Buck, R. Stanley Dollar, Walter A. 
Haas, William F. Humphrey, J. C. McKinstry, Alfred B. Swinerton, 
Joseph O. Tobin, Herbert Fleishhacker and Mortimer Fleishhacker, for 
damages in the sum of $26,718, with interest and costs. 

The District Court’s jurisdiction was invoked on the ground that 
the matter in controversy exceeded, exclusive of interest and costs, the 
sum or value of $3,000 and arose under the Constitution and laws of 
the United States.1 No other ground of jurisdiction was asserted. 
That the matter in controversy exceeded, exclusive of interest and costs, 
the sum or value of $3,000 is conceded. The question is whether it 
arose under the Constitution or laws of the United States. 

The amended complaint, hereafter called the complaint, was in two 
counts. Each count stated, in substance, that appellant was at all 
pertinent times the owner and holder of 438 shares of the capital stock 
of The Anglo & London Paris National Bank, a national banking 
association located in San: Francisco, California; that appellees were 
directors of the association ; and that on June 30, 1932, Anglo-California 
Trust Company, a trust company located in San Francisco, incorporated 
under the laws of California and carrying on the banking business under 


“1 Judicial Code § 24(1), 28 U.S.C.A. § 41(1). 
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the authority of said laws, was consolidated with the association? under 
§ 34a of Title 12, U. 8. C. A. (44 Stat. 1225).3 

In stating that the trust company was consolidated with the associa- 
tion under § 34a, each count of the complaint, in effect, stated that 
the terms and conditions of the consolidation were agreed upon by a 
majority of the board of directors of the trust company and a majority 
of the board of directors of the association, and that the agreement 
was ratified and confirmed by the affirmative vote of the shareholders of 
the trust company owning at least two-thirds of its capital stock out- 
standing, at a meeting held on the call of its directors after notice 
thereof to each of its shareholders, and by the affirmative vote of the 
shareholders of the association owning at least two-thirds of its capital 
stock outstanding, at a meeting held on the call of its directors after 
notice thereof to each of its shareholders, as required by § 34a. 

. By the terms of the consolidation, each shareholder of the associa- 
tion was entitled to receive, in exchange for each of the shares held by 
him, four shares of stock in the consolidated association.t However, 
no shareholder was or could be required to accept shares of stock in the 
consolidated association in exchange for the shares held by him. Each 
shareholder had the right to give notice that he dissented from the plan 
of consolidation and.the right to vote against the consolidation; and 
every shareholder exercising either of said rights was entitled to receive 


the appraised value of the shares held by him, as provided in § 34a. 


Each count stated, in substance, that appellant did not know, and 
was not informed by appellees, that she had the rights mentioned 
above; that if she had known that she had these rights, she would 
have exercised them; that if she had exercised them, she would have 
received for her 438 shares of stock in the association $54,750; that, 
being ignorant of her rights, she did not exercise them, but accepted, 
in exchange for her 438 shares, 1752 shares of stock in the consolidated 
association, which last mentioned shares had a value of $28,032; and 
that she thereby sustained damages in the sum of $26,718 ($54,750 
less $28,032). 

Thus the gist of the complaint and of each count thereof was that, 
through ignorance of her rights, appellant sustained damages in the 
sum of $26,718, and. that, having failed to inform her of her rights, 
appellees were liable for the damages thus sustained. The Constitution 
of the United States did not, nor did the laws of the United States, 
make it appellees’ duty to inform appellant of her rights.5 Consequently 
appellees’ liability, if any, for the damages claimed to have been sus- 


2 Denicke v. Brigham, 9 Cir., 142 F.2d 221, involved the same consolidation. 
3 Before the section was amended. 

4 Called The Anglo California National Bank of San Francisco. 

5 Denicke v. Brigham, supra. 
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tained by appellant did not arise under the Constitution or laws of the 
United States. 

Appellant’s contention that appellees’ liability arose under the Con- 
stitution and laws of the United States is based on the statement (in 
count two of the complaint) that appellees violated the Fifth Amend- 
ment to the Constitution, the statement (in each count of the complaint) 
that appellees violated §§ 34a and 93 of Title 12, U. S.C. A., by failing 
to inform appellant of her rights, and the statement (in each count of 
the complaint) that, unless construed as requiring appellees to inform 
appellant of her rights, § 34a would violate the Fifth Amendment. 
These were statements of legal conclusions. The conclusions were 
unwarranted® and are rejected. 

We conclude, as did the court below, that the matter in controversy 
did not arise under the Constitution or laws of the United States and 
that therefore ¢hat court had no jurisdiction over the subject matter of 
the action. 

Judgment affirmed. 


6 Denicke v. Brigham, supra. 


Holder of Unindorsed Note Must Show Evidence of 
Transfer by Payee 


Bonuso v. Shroyer Loan & Finance Co., Municipal Court of Appeals 
for the District of Columbia, 37 Atl. Rep. (2d) 760 


The Uniform Negotiable Instruments Act, by vesting title of 
transferor in transferee without formal indorsement of a promissory 
note, entitles the transferee to maintain an action in his own name 
on said note. However, in order for such a transferee to maintain 
an action against the maker of a note so transferred, the transferee 
must offer evidence of transfer to it by transferor and that such 
transfer was for value. The mere production of the note at a trial 
does not alone prima facie establish his title or ownership. Such 
transferee is merely a physical holder of an unindorsed note drawn 
to order, and not a holder in due course. The transfer of the note 
without formal indorsement, though valid under Section 49 of the 
Negotiable Instruments Act, destroys negotiability of the note. 


Action by Shroyer Loan & Finance Company, Inc., against Joseph M. 
Bonuso on a note. From a judgment for plaintiff, the defendant appeals. 

Joseph M. Bonuso, of Washington, D. C., pro se. 

J. Harry Welch, of Washington, D. C., for appellee. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 660. 
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RICHARDSON, C. J.—Judgment was entered against the maker 
of a promissory note payable to the order of ‘‘Shroyer Loan and Finance 
Company, Inc.’’ The note was produced, proven and admitted in 
evidence. It contained no endorsement. On Cross-examination of 
plaintiff’s president he admitted that the payee named in the note was 
a Delaware corporation, and that plaintiff was a Maryland corporation 
of the same name. There was no evidence of a transfer of the note by 
the payee to plaintiff. 

Without evidence of consolidation or merger of the two companies, 
we must assume that the Maryland corporation, which is plaintiff here, 
was a separate and distinct legal entity from the Delaware corporation, 
payee of the note. As in the case of different individuals, identity of 
name is a coincidence which may give rise to confusion, but has no 
conclusive legal implications, 

Basing his argument on Commercial National Bank v. Consumers’ 
Brewing Company, 16 App. D. C. 186, defendant contended that plain- 
tiff, who was not the payee of the note, could not maintain its suit 
otherwise than in the name of the Delaware corporation to the use of 
the Maryland corporation. The authority cited held that a note payable 
to order, as here, was a chose in action, and that suit thereon by a trans- 
feree without endorsement must be in the name of the original payee 
to the use of: the transferee. 

Sinee that decision the Uniform Negotiable Instruments Act was, 
on March 3, 1901, enacted for this jurisdiction. It provides in part 
that: ‘‘ Where the holder of an instrument payable to his order transfers 
it for value without indorsing it, the transfer vests in the transferee such 
title as the transferrer had therein.”’ 

Our courts have had no occasion in any reported case to consider the 
effect of this provision upon the decision in Commercial National Bank v. 
Consumers’ Brewing Company, supra. But elsewhere it has been held 
that the statute, by vesting the title of the transferrer in the transferee 
without formal endorsement, entitles the latter to maintain an action 
in his own name. 

We think this construction is reasonable. It dispenses with a techni- 
cal formality of pleading without impairing the substantive rights of 
the parties. It does not deprive the maker of: defenses against the 
payee or intermediate transferrer or constitute the transferee a holder 
in due course until a formal endorsement, if any, is thereafter made. 

It is only by adherence to precedents of construction that we accom- 
plish the objective of the statute and attain the uniformity sought to 
be accomplished by the Uniform Negotiable Instruments Act. 

However, plaintiff, to maintain its action, was required to offer 
evidence of the transfer to it by the payee of the note, and that this 
transfer was ‘‘for value.’’ Production by a plaintiff of a note payable 


to the order of another does not alone prima facie establish his title or 
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ownership. It is said that in such a case the presumption is that owner- 
ship remains in the payee. 

Application of these precedents to the present case is not at variance 
with the decisions holding that the authentication and production of a 
negotiable note by a holder in due course makes a prima facie case for 
plaintiff, for the physical ‘‘holder’’ of an unendorsed note drawn to 
order is not a ‘‘holder in due course,’’ and the transfer, although valid 
under Section 49, has destroyed the negotiability of the note. 

We hold that it was error to enter judgment without evidence that 
there had been a transfer for value from payee to the plaintiff. Defend- 
ant’s claim of a release of liability involves factual issues which will 
ibe for determination by the trial court when the ease is re-tried. 

Reversed and remanded for new trial. 


Bank Acting As Agent in Changing Letter of Credit 
Liable for Delay 





Raphel v. National City Bank of New York, Supreme Court, 48 N. Y. 
Supp. (2d) 638 





A bank is answerable for any damages properly traceable to any 
lack of reasonable diligence it may display while acting, although 
gratuitously, as the plaintiff’s agent in cabling a Spanish bank at 
the plaintiff’s request and expense for permission to change a 
straight letter of credit issued to plaintiff to a negotiable one. 


In this case evidence of damage of bank’s delay in informing 
plaintiff of Spanish bank’s assent was too vague, speculative and 
remote, and therefore plaintiff was entitled to nominal damages only. 


Action by Edward M. Raphel against the National City Bank of 
New York for breach of duty by defendant as plaintiff’s agent. 

Daru, Vischi & Winter, of New York City (Oswald Vischi, of New 
York City, of counsel), for plaintiff. 

Shearman & Sterling, of New York City (C. A. Mead, of New York 
City, of counsel), for defendant. 


NULL, J.—The defendant would be answerable for any damages 
properly traceable to any lack of reasonable diligence it may have 
displayed while acting, although gratuitously, as the plaintiff’s agent. 
Barile v. Wright, 256 N. Y. 1, 175 N. E. 351; Glanzer v. Shepard, 233 
N. Y. 236, 135 N. E. 275, 23 A. L. R. 1425. 

The defendant, it is undisputed, undertook, at the plaintiff’s request 





NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 766. 
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and expense, to cable the Spanish bank for permission to change the 
straight letter of credit issued to a negotiable one. That authority to 
do so was received by the defendant on April 17, 1940, is conceded, as 
is the fact that it did not communicate the Spanish bank’s assent to the 
plaintiff until April 30, 1940. 

It is unnecessary to determine whether the defendant was justified 
in delaying the communication of such assent and the amendment of 
its letter of credit until April 30, 1940, when in response to its query, 
it had received further instructions from the Spanish bank to refuse 
the plaintiff’s persistent demands for the delivery of sterling currency 
in New York or its equivalent in United States dollars at the so-called 
‘‘official rate’’ in London. 

Even if it should be assumed that the defendant, as the plaintiff’s 
agent, was guilty of a breach of duty in failing to inform the plaintiff 
with reasonable dispatch, prior to April 30, 1940, that the Spanish 
bank had assented to the conversion of the defendant’s letter of credit 
into a negotiable one, the proof of any resultant damage was altogether 
vague, speculative and remote. The plaintiff is entitled to no more 
than nominal damages. 

The plaintiff’s primary contention is that, because he was unable to 
obtain financing without a negotiable letter of credit, he was prevented, 
by the defendant’s delay in amending the straight letter of credit, from 
obtaining such financing and thus performing the contracts he had made 
with his vendors for the sale to him of the alcohol that he proposed to 
deliver in accordance with his alleged contract with the Spanish 
governmental agency. 

There was no evidence, however, to show that the defendant knew 
that the letter of credit, either in its original or amended form, was 
necessary to the plaintiff, as claimed by him, in order to finance his 
acquisition of the alcohol for his own account. Furthermore, the plain- 
tiff failed to prove that the contract to sell the alcohol ever was entered 
into by him with the Spanish governmental agency, for proof of the 
authority of its alleged Spanish agent with whom the plaintiff claims 
to have dealt was wholly lacking. In the absence of proof of the 
authority of the Spanish bank to bind that governmental agency, 
neither its instructions to the defendant nor the latter’s letter of credit 
can constitute proof of the existence of any such contract between the 
plaintiff and the Spanish governmental agency. Moreover, while the 
letter of credit required, among other things, the delivery of bills of 
lading and other instruments in connection with the shipment of alcohol 
abroad, it did not show, and no evidence was introduced to show, that 
the defendant knew that a contract to sell the alcohol had been entered 
into between the plaintiff and the Spanish governmental agency. These 
requirements of the letter of credit are equally consistent with the 
hypothesis that some one else was the vendor, or shipper, of the alcohol, 
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and that the plaintiff was acting as an agent either for the Spanish bank 
or for the Spanish governmental agency in facilitating the shipment. 
Consequently, profits that might have been realized by the plaintiff upon 
his contemplated purchases of alcohol or from its exportation are too 
speculative and remote to be recovered. 

Nor may the plaintiff recover, as demanded, damages to reputation 
from the nonperformance of his alleged contract with the Spanish 
governmental agency or loss of profits from possible future contracts 
that, it is asserted, would have followed the performance of that alleged 
contract. 

The plaintiff, in a memorandum, advances the theory that he may 
be entitled to damages because the defendant’s delay made it impossible 
for him to perform during May, 1940, which was the extended term 
of the amended letter of credit. Such nonperformance cannot be 
attributed to any delay of which the defendant may have been guilty 
during April, 1940. There was no evidence of such an impossibility of 
performance as would relieve the plaintiff of the burden of proving 
either performance or that he was ready, willing and able to perform. 

As the amount paid to reimburse the defendant for the cablegram 
sent at the plaintiff’s request and expense is not claimed as an item of 
damage, judgment is directed for the plaintiff for six cents. 


Right of Holder to Accelerate Maturity Date Upon 
Failure to Pay Monthly Installments 


Cook v. Service Finance Corporation, Court of Civil Appeals of Texas, 
179 S. W. Rep. (2d) 580 


Where one responsible as indorser for payment of a promissory 
note, providing for payment of monthly installments, makes pay- 
ment of delinquent installments due thereon, such payment does not 
extinguish the maker’s indebtedness. The holder has the right to 
accelerate the maturity date of said note where the note provides for 
such acceleration and may bring action against maker for balance 
due notwithstanding that such indorser is beneficial holder as to 
installments paid. 


Action by the Service Finance Corporation against M. J. Cook for 
the balance due on a note and foreclosure of a chattel mortgage lien. 
Judgment for plaintiff, and defendant appeals. 

Russell A. Bonham and Mary Nan Bonham, both of Houston, and 
Guy E. Bonham, of San Antonio, for appellant. 

Harry J. Polk, of San Antonio, for appellee. 

NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 121}. 
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MURRAY, J.—This suit was instituted by Service Finance Cor- 
poration against M. J. Cook seeking to recover the balance alleged to 
be due upon a certain promissory negotiable note in the principal sum of 
$1,300 and for foreclosure of a chattel mortgage lien upon certain 
phonographs, cigarette vending machines and other equipment. The 
cause was tried before the court without the intervention of a jury and 
resulted in judgment in favor of plaintiff against defendant in the 
sum of $1,374.45, together with a foreclosure of the chattel mortgage 
lien. 

From this judgment M. J. Cook has prosecuted this appeal. 

The note sued upon provided for payment of monthly installments. 
It was alleged that three such installments were past due and unpaid 
and that appellee had elected to accelerate the date of payment of the 
entire note, under the provisions of such note for such acceleration. 
The record shows that before suit was filed one J. W. Day had paid 
these delinquent installments to the Service Finance Corporation and 
that they had been accepted by it. 

Appellant contends that therefore the note was not due at the time 
suit was filed and that appellee had no right to accelerate the maturity 
date thereof. We overrule this contention. It appears from the 
evidence that Day was responsible for the payment of: this note as an 
endorser. The payment by Day of the delinquent installments did not 
have the effect of extinguishing such indebtedness. It is provided by 
See. 121, Art. 5939, Vernon’s Ann. Civ. Stats.: ‘‘Where the instrument 
is paid by a party secondarily liable thereon, it is not discharged; .. .’’ 
See also Fox v. Kroeger, ‘119 Tex. 511, 35 S. W. 2d 679, 77 A. L. R. 663. 
The effect of the payment by Day was to make him the beneficial holder 
of these delinquent. installments paid by him, but, inasmuch as they 
were not transferred to him, appellee remained the legal holder of the 
same. 

As legal holder of the entire note, appellee had the right to accelerate 
the maturity date and to maintain this suit. See. 51, Art. 5935, Vernon’s 
Ann. Civ. Stats.; Neyland v. Lanier, Tex. Civ. App., 273 S. W. 1022; 
Funkhauser v. Chemical Bank & Trust Co., Tex. Civ. App., 53 
S. W. 2d 146. 

Appellant contends further that he had a good defense (failure of 
consideration ) as to the beneficial holder, Day, and that he was prevented 
from making this defense by reason of the fact that the suit was brought 
in the name of the legal holder. Appellant should have made Day a 
party to the suit or filed a plea in abatement before announcing ready 
for trial. Appellant attempts to excuse his failure to file a plea in 
abatement or to make a party to the suit by the fact that he did not know 
that Day had made such payments until after he had announced ready 
for trial. Under such circumstances he should have asked leave of 
the court to withdraw his announcement of ready so that he might file 
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a plea in abatement, and having failed to do so he is in no position’ to 
here complain that Day was not a party to the suit. 
Accordingly the judgment will be affirmed. 


On Motion for Rehearing 
The following sentence will be deleted from the original opinion, 
in view of the supplemental transcript now on file: 
‘‘Day did not sign the note as an endorser, but under a separate 
agreement was in fact an endorser.’’ Appellant’s motion for a rehearing 
has been considered and is in all things overruled. 


Gift of Deposit by Delivery of Passbook Held Valid 


In re Welsh’s Estate, Surrogate’s Court, 49 N. Y. Supp. (2d) 591 


Where decedent made a gift of moneys in a savings bank to a 
cousin by delivering the passbook to her, and uncontradicted testi- 
_mony established that decedent had made a present valid gift of the 
proceeds of said bank account, it was held that the delivery of the 
passbook to the cousin was sufficient to effectuate the gift of the 
moneys on deposit. 


Proceedings in the matter of the application of Kenneth C. Cole, 
Public Administrator of Westchester County, as administrator of the 
goods, chattels and credits of Celia Welsh, deceased, also known as 
Celia Walsh, by way of discovery proceedings against Agnes Callagy, 
to recover the balance of a savings account. 

Application denied. 

Anthony J. Cerrato, of Yonkers (Raymond Martin, of Yonkers, of 
counsel), for petitioner. 

McCarthy & O’Neill, of Yonkers (George F. O’Neill, of Yonkers, 
of counsel), for respondent Agnes Callagy. 


GRIFFITHS, Surrogate — In this discovery proceeding the 
petitioner, as administrator of the estate of this decedent, seeks to 
recover the balance of a savings account on deposit in the Yonkers 
Savings Bank in the sum of $9,087.01. The passbook is in the possession 
of respondent, a second cousin of decedent, who claims title to the 
proceeds of said account by virtue of an alleged gift inter vivos thereof 
on August 16, 1943. The decedent departed this life February 7, 1944. 

At the hearing held herein, testimony was adduced by two sisters 
of the respondent to the effect that the decedent, in the presence of the 
respondent and such sisters, delivered the passbook to the respondent 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 607 
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with words denoting an intent of present gift. In spite of her advanced 
age and her inability to read or write, it was testified that the decedent 
was self-opinionated and mentally alert. It further appears that 
although respondent was not in good health, she had lived with and 
cared for decedent for approximately two years, immediately prior to 
her death. An examination of the passbook discloses that the amount 
was and is in the name of decedent, named as Cecelia Walsh, ‘‘in trust 
for William Walsh,’’ a brother of deceased, who died prior to the date 
of such alleged gift. It appears that withdrawals were made from said 
account after the date of the alleged gift, but it does not appear for 
whose benefit such proceeds were withdrawn. 

A gift of moneys on deposit in a savings bank account may be 
effectuated by a delivery of the passbook on such account. Ridden v. 
Thrall, 125 N. Y. 572, 26 N. E. 627, 11 L. R. A. 684, 21 Am. St. Rep. 
758; Baxter v. Gillen, 179 App. Div. 902,165 N. Y. S. 1076; Matter of 
White’s Estate, 148 Misc. 740, 266 N. Y. S. 765. The witnesses who 
testified in behalf of respondent waived their claims to certafm property 
the subject of other asserted or attempted gifts allegedly made to them, 
in order to remove their disqualifications under Section 347 of the Civil 
Practice Act as witnesses in behalf of the respondent to such transaction. 
The uncontradicted testimony established and the Court determines 
that the decedent made a present valid gift of the proceeds of said bank 
account on the date alleged. Ridden v. Thrall, supra; Baxter v. Gillen, 
supra. 

Settle order accordingly. 


Defense of Failure of Consideration Unavailable 
Against a Holder in Due Course 


Leonard v. Aviation Credit Corporation, Supreme Court of Arkansas, 
181 S. W. Rep. (2d) 27 


—_ —_—- 


An action was brought by an indorsee without recourse of a note 
given for tuition of maker’s son. The maker contended said tuition 
was never furnished. Evidence showed that the indorsee knew that 
the note was given for tuition, but no evidence was shown that 
indorsee was not an innocent holder for value. 

It was held that such evidence was not sufficient to give notice 
to the indorsee of any defect in the note or to authorize as against 
the indorsee the defense of failure of consideration. It was held 
that the defense of failure of consideration was not available against 
indorsee in the absence of evidence of bad faith of indorsee in pur- 
chasing said note for value before maturity and before the happening 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 652 
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of the event on which the maker based his defense of failure of 
consideration. 


Action by Aviation Credit Corporation against J. D. Leonard on a 
note. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Vol T. Lindsey, of Bentonville, for appellant. 

J. T. McGill, of Bentonville, for appellee. 


ROBINS, J.—Sued by appellee in the lower court on a promissory 
note for $208.89 executed by appellant to the order of Dixie Aircraft 
School on November 3, 1941, and transferred by the said school to 
appellee, appellant defended on the ground that there was a failure of 
consideration of said note and that appellee was not an innocent. holder 
thereof. At the conclusion of the testimony the jury, under instruction 
of the court, returned a verdict in favor of appellee for the amount of 
the note. From judgment entered on the verdict this appeal is pros- 
ecuted., 

The evidence showed that the note sued on was executed as payment 
in advance for the tuition and board of appellant’s son, who had engaged 
to take an ‘‘aircraft training course’’ at the Dixie Aircraft School located 
at Shreveport, Louisiana. The course was to begin on November 24, 
1941, and the note, together with a cash payment of $15, was to pay for 
board and instruction in various kinds of aircraft repair and construc- 
tion work over a period of six weeks. The note, payable in eleven 
monthly payments, beginning on January 24, 1942, was sold, on ~ 
November 21, 1941, along with certain other similar notes, to appellee, 
a finance company, for the aggregate sum of $1317.90, canceled check 
for which was introduced in evidence, and the note was duly endorsed 
‘without recourse’? to appellee by the payee, Dixie Aircraft School. 

Shortly before the date on which the course of training was to begin, 
the Dixie Aircraft School advised appellant’s son that it could not 
accommodate him at that time, but would do so later; and in a short 
time he was notified to enter the school on January 1st. In the mean- 
time, however, he had obtained satisfactory employment, and, when 
directed by the school to report for instruction, he did not go. His 
reason for not doing so was thus explained by his brother, a witness for 
appellant: ‘‘Since they put him off this time he was afraid to quit his 
job because he didn’t trust them any more. . . . He had a better job 
than an aircraft job at that time.’’ He afterwards entered the navy and 
never reported to the school for the course of instruction. 

The president of appellee testified that a valuable consideration 
was paid for the note involved, that it was purchased before maturity, 
after an investigation of appellant’s financial condition, and without 
any notice of failure of consideration or other defense on the part of 
the makers, 
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Assuming, without deciding, that there was such a failure of consid- 
eration as would have constituted a defense against the payee, there 
was no evidence whatever adduced to establish that appellee was not an 
innocent holder of the note for value. Evidence that appellee knew 
that the note was given for tuition in the aircraft school was not suffi- 
cient to apprise appellee of any infirmity in the paper or any defense 
to a suit thereon. Citizens’ Union National Bank v. Thweatt, 166 Ark. 
269, 265 S. W. 955. 

In Jones v. Green, 173 Ark. 846, 293 S. W. 749, we held (Headnote 2) : 
**One to whom a note, complete on its face, was transferred for value 
without recourse, without notice of dishonor, before it-was due, or of 
any infirmity or defect, was an innocent holder entitled to recover 
thereon, though the makers received no value.’’ To the same effect is 
the rule laid down by this court in the case of Republic Power & 
Service Co. v. Continental Credit Corporation, 178 Ark. 966, 12 
S. W. 2d 906. 

Section 56 of our Uniform Negotiable Instrument Act, which appears 
as Section 10214 of Pope’s Digest, provides: ‘‘To constitute notice of 
an infirmity in the instrument or defect in the title of the person 
negotiating the same, the person to whom it is negotiated must have 
had actual knowledge of the infirmity or defect, or knowledge of such 
facts that his action in taking the instrument amounted to bad faith.’’ 
This was the rule in this state prior to the enactment of the Uniform 
Negotiable Instrument Act. Broadway Bank of Kansas City v. Mason, 
176 Ark. 812, 4 S. W. 2d 5. 

The consideration moving from the payee to makers of this note was 
the agreement on the part of the payee to furnish board and certain 
instruction to the minor son of appellant, one of the makers. This was 
a valid consideration, and though it might be said that there was a 
failure of consideration as between the original parties to the note, 
such failure would not amount to a defense against one who was a holder 
thereof in due course for value. Jones v. Green, supra. 

The undisputed testimony shows that appellee in due course bought 
the note, paying a valuable consideration therefor, and that when 
appellee thus became the holder thereof the event upon which appellant 
bases his defense of failure of consideration (the aircraft school refusing 
to receive appellant’s son on the day fixed in the contract) had not 
occurred: Certainly it cannot be said that appellee, when it bought 
the note, had notice of a failure of consideration that had not yet taken 
place. There was no evidence indicating that appellee had any such 
knowledge of facts pertaining to the matter as would indicate bad faith 
on its part in buying the note sued on herein. 

We conclude that the lower court correctly held that no valid defense 
to appellee’s suit on the note was shown by the testimony, and its 
judgment is accordingly affirmed. 
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Bank Can Offset Its Claim to Dividends Against Its 
Debt to Depositor 


McGhie v. First & American National Bank of Duluth, Supreme Court 
of Minnesota, 14 N. W. Rep. (2d) 436 


Where corporate stock is pledged as security for the payment of 
a note to which it is annexed or any other liability or liabilities 
of the pledgor to defendant bank, due or to become due, or that may 
hereafter be contracted, it is held that the payment of the note does 
not cancel or fulfill the part of the contract pledging the securities 
for other obligations to the defendant bank. 


Where special administratrix of pledgor of stock intermingled 
dividends with estate funds, and pledgee’s claim in probate for 
balance due on the note secured was allowed on condition that pledgee 
surrender or exhaust securities held by it, pledgee’s right to 
dividends was a ‘‘debt’’ rather than a ‘‘security’’ within terms of 
the condition and pledgee was not barred by waiver or estoppel from 
claiming the dividends. 

In this case it was held that defendant bank as pledgee could 
offset its claim to dividends against its debt to administratrix on 
the deposit. 


Action by Jessie MeGhie, administratrix de bonis non with the will 
annexed of the estate of Henry Turrish, deceased, against the First & 
American National Bank of Duluth, to recover money offset by de- 
fendant bank from a savings account. From an order denying plaintift’s 
alternative motion for amended findings and conclusions of law or a 
new trial, plaintiff appeals, 

Larrabee & Larrabee, of Chippewa Falls, and G, A. E. Finlayson, of 
Duluth, for appellant. 

Crassweller & Crassweller, of Duluth, for respondent. 


LORING, C. J.—This is an appeal from an order denying plaintiff’s 
alternative motion for amended findings of fact and conclusions of law 
or a new trial. We review only the order denying a new trial. Plaintiff 
is administratrix d. b. n., ¢. t. a. of the estate of Henry Turrish. The 
action is to recover $2,159.50 offset by defendant bank from a savings 
account deposited in the bank by plaintiff’s predecessor. 

During his lifetime, Henry Turrish executed three notes to the bank 
under the dates and in the amounts as follows: September 21, 1931, 
for $35,000; November 20, 1931, for $20,000; January 4, 1932, for 
$10,000. The $35,000 note was secured by a pledge of 200 shares of 
stock in the Boise-Payette Lumber Company, hereinafter referred to as 
the lumber company; the other two notes were secured by pledges of 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1273. 
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other stock not material here. All three notes contained the following 
provision: ‘‘with interest at the rate of six per cent per annum from 
date hereof until paid, and have deposited with said bank as security 
for the payment of this or any other liability or liabilities of the under- 
signed to said bank, due or to become due, or that may hereafter be 
contracted, the following described property owned by the undersigned.’’ 

Turrish died in 1934 leaving the notes unpaid. In 1936, G. M. 
Dunning was appointed special administratrix, and between her appoint- 
ment and July 8, 1937, received $1,700 in dividends from the pledged 
lumber company stock. It is this sum plus interest that is in contro- 
versy. On July 21, 1937, the bank foreclosed on all the stocks that were 
pledged as security for the three notes. The proceeds of the foreclosure 
sale were applied as follows: the $35,000 note was marked ‘‘paid in full’’ 
over the signature of a vice president of the bank; the $10,000 note was 
similarly marked; and the balance of the proceeds, some $5,221.67, was 
applied on the $20,000 note. February 16, 1938, defendant acquired 
knowledge that the dividends here under consideration had been paid to 
Dunning. March 1, 1938, the bank filed its claim in the probate court 
for the unpaid balance on the $20,000 note. This and other claims were 
allowed, subject to the following condition: ‘‘Upon condition that within 
ninety days from the date hereof the above named claimants [including 
the bank by name] surrender the securities held by them to the repre- 
sentative of the estate, or axhaust the same in the manner provided by 
law.’’ December 20, 1940, the bank stated that it had ‘‘foreclosed”’ on 
its securities and ‘‘held no securities or collateral of any kind for the 
payment of said note,’’ and its claim was then unconditionally allowed. 

When the special administratrix’s final account was approved, she 
turned over the entire balance in her hands, some $4,006.64, to William 
A. Watts, the administrator. (The plaintiff here is his successor.) 
Watts then deposited this sum in a savings account in defendant bank, 
subject to an agreement that he could not make withdrawals without 
the countersignature of a representative of the company which furnished 
his administrator’s bond. On June 4, 1941, the bank offset $2,159.50 
(the amount of the dividend payments plus interest) against the 
administrator’s bank deposit without his permission, and this action 
followed. 

It is the bank’s position that it was entitled to the $1,700 in dividends 
on the pledged lumber company stock which was paid to the special 
administratrix in 1936 and 1937. Plaintiff contends that the bank was 
not entitled to these dividends, and, even if it were, that it is estopped 
to assert its rights. 

‘1. The general rule is that the pledgee of corporate stock is entitled 
to the dividends declared on the stock subsequent to the pledge to the 
extent of his interest, and the fact that the stock has not been transferred 
on the corporate stockbooks does not affect the pledgee’s rights as against 
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the pledgor. 11 Fletcher, Cyc. Corp., Perm. Ed., § 5382; Whetsel v. 
Forgey, 323 Mo. 681, 20 S. W. 2d 523, 67 A. L. R. 476, and annotation ; 
Peoples-Pittsburgh Trust Co. v. Saupp, 320 Pa, 138, 182 A. 376, 103 
A. L. R. 844, and annotation; Mandel v. North Hudson Inv. Co., 114 
N. J. Eq. 336, 168 A. 482. In New Hampshire it is held that the legal 
title to such dividends vests in the pledgee. Hunt v. Laconia & Lake- 
port St. Ry., 68 N. H. 561, 39 A. 487. But the majority rule seems to 
‘be that the pledgee has only a special property which entitles him to 
receive the dividends and account to the pledgor therefor either by their 
application to the debt or by holding any excess in trust for the pledgor. 
If the pledgor collects the dividends, he holds them as trustee for the 
pledgee, who may recover them from him to the extent of the debt as 
for money had and received. National Bank of Commerce v. Equitable 
Trust Co., 8 Cir., 227 F’. 526; Gaty v. Holliday, 8 Mo. App. 118. It has 
been held that the pledgor in such case is a trustee de son tort or ex 
maleficio. Detroit Trust Co. v. First Nat. Bank, D. C., 7 F. Supp. 117, 
where many questions similar to those here before us were raised. 

* 2. We do not regard the defendant’s action in marking the $35,000 
note ‘‘paid in full’’ as precluding it from asserting its rights under 
the provision that the stock was to be held as security for other indebted- 
ness. The contract obligation evidenced by the note and pledge was 
fulfilled only so far as payment of the note was promised. That pay- 
ment did not discharge or fulfill the part of the contract pledging the 
securities for other obligations to defendant. 

3. Nor did defendant waive its right to the dividends by obtaining 
the allowance of its claim in full against the Turrish estate. The special 
administratrix had received funds which belonged to defendant. She 
intermingled these funds with those of the estate and passed them on to 
the administrator, who deposited them in defendant bank. The amount 
of the dividends plus interest was a debt of the administratrix and, 
after his receipt of the funds, of the administrator to defendant. Like 
any other matured debt, defendant bank had a right to offset it against 
its debt to the administrator. The dividends plus interest were no part 
of the estate. They were paid after Turrish’s death to -his special 
administratrix, who owed them to the defendant. Its obligation was to 
credit the amount so offset upon Turrish’s unpaid note. The estate 
owed a balance after the offset. There was, however, no waiver of a 
known right nor was anyone prejudiced so as to produce an estoppel. 
Defendant could not, of course, collect twice for the same debt, but it 
could collect what it could from the administrator on the dividend debt 
and the remainder from the estate. Being a debt as distinguished from 
a pledged security, it did not fall within the terms of the requirement 
of the probate court that securities be surrendered as a condition to 
allowance of defendant’s claim. 

4. The record before us does not justify plaintiff’s contention that 
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defendant was not entitled to more than a proportionate share of all 
the dividends collected by the administrator. Whether the other 
dividends so collected were on pledged stock does not appear. If so, the 
extent to which they were from pledged stock does not appear. 

Other contentions are obviously without merit. 

Order affirmed. 


STREISSGUTH, J. (dissenting).—In my opinion, defendant waived 
its right to the dividends on the corporate stock pledged to it by obtain- 
ing the allowance in probate court of its claim as an unsecured creditor 
of the Turrish estate. The note forming the basis of the claim is the 
$20,000 note dated November 20, 1931, referred to in the opinion of the 
Chief: Justice. The bank’s claim was allowed, by order of the probate 
court dated January 23, 1940, ‘‘upon condition that within ninety days 
from the date hereof the above named claimants [including the defendant 
specifically by name] surrender the securities held by them to the repre- 
sentative of the estate, or exhaust the same in the manner provided 
by law.’’ This order was entered subsequent to the time defendarit 


acquired full knowledge that the dividends here under consideration 
had been paid to the special administratrix of the estate. With such 
knowledge, the bank on December 20, 1940 in order to prove compliance 
with the conditions of the order of January 23, 1940, and to procure 


the allowance of its claim against the estate, filed its sworn petition 
in the probate court stating that it held no securities or collateral of 
any kind for the payment of said note. On the basis of this petition, 
the probate court allowed the claim absolutely and entered judgment 
thereon for the full amount thereof. The bank, having thus elected to 
comply with the order of January 23, 1940, imposing conditions upon 
the allowance of its claim as a general creditor, must be held to have 
waived any right that it had as pledgee to the dividends here in dispute. 

Waiver is ‘‘the intentional relinquishment of a known right.’’ 
Farnum v. Peterson-Biddick Co., 182 Minn. 338, 341, 234 N. W. 646, 
648; Coppoletti v. Citizens’ Ins. Co., 123 Minn. 325, 143 N. W. 787; 
Hendrickson v. Grand Lodge, 120 Minn. 36, 138 N. W. 946; Parsons, 
Rich & Co. v. Lane, 97 Minn, 98, 106 N. W. 485, 4 L. R. A., N. S., 231, 
7 Ann. Cas. 1144; 6 Dunnell, Dig. & Supp. § 10134; 67 C. J., Waiver, 
§ 1. It may be created by acts, conduct, or declarations insufficient to 
create a technical estoppel. Mee v. Bankers’ L. Ass’n, 69 Minn. 210, 72 
N. W. 74; Bowman vy. Surety Fund L. Ins. Co., 149 Minn. 118, 182 
N. W. 991; Parsons, Rich & Co. v. Lane, supra. It may be by consent 
expressly or impliedly given. Coppoletti v. Citizens Ins. Co. supra. 

The question of waiver is mainly one of intention, which lies at the 
foundation of the doctrine. Farnum v. Peterson-Biddick Co., supra. 
The intent may be inferred from facts and circumstances, as well as 
found in the written statements or oral declarations of the party. 
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Parsons, Rich & Co. v. Lane, supra. ‘‘Waiver .. . becomes a question 
of law when the facts and circumstances relating to the subject are 
admitted or clearly established.’’ Minneapolis E, L. Co. v. Federal 
Holding Co., 175 Minn. 421, 425, 221 N. W. 645, 646. And where 
conduct indicating a waiver is so ‘‘inconsistent with a purpose to stand 
upon one’s rights as to leave no room for a reasonable inference to the 
contrary,’’ the intent to waive appears as a matter of law. Farnum v. 
Peterson-Biddick Co., 182 Minn. 338, 341, 234 N. W. 646, 647, and 
Minneapolis E. L. Co. v. Federal Holding Co. supra. 

Here, in my opinion, both knowledge and intent have been con- 
clusively established. The bank, for a period of almost three years, 
had knowledge of the payment of the dividends to the special adminis- 
tratrix and took no action to assert and protect its claim thereto. It 
had such knowledge at the time it elected to proceed as a general creditor 
against the estate. It deliberately filed its claim in probate court, 
knowing what condition the court had imposed thereon. It must 
therefore be deemed to have voluntarily surrendered and waived any 
claim to the dividends which had been appropriated by the administra- 
trix of the Turrish estate several years before. 


Bank Not Liable Where Evidence Disclosed Bank 
Teller Not Its Agent 


J. C. Oil and Gas Co. v. Rankin Bank, Superior Court of Pennsylvania, 
36 Atl. Rep. (2d) 859 


Where plaintiff corporation’s secretary, also a teller for defendant 
bank, cashed a check payable to teller’s order as plaintiff corpora- 
tion’s secretary and teller appropriates proceeds individually, and 
it is shown that teller is acting for plaintiff and not as agent of 
defendant bank, it is held that such facts alleged in an affidavit of 
defense by defendant bank, state a valid and sufficient defense to 
plaintiff’s cause of action to recover proceeds of the check cashed 
by defendant bank. 


Suit by J. C. Oil & Gas Company against the Rankin Bank to 
recover proceeds of a check cashed by defendant bank. From an order 
discharging plaintiff’s rule for judgment in its favor for want of a 
sufficient. affidavit of defense, plaintiff appeals. 

Walker & Newman, of Pittsburgh, for appellant. 

Frank R. Muraock, Frank W. Stonecipher, and Carl D. Smith, all 
of Pittsburgh, for appellee. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1131. 
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Order affirmed. 

Opinion of O’Toole, J., follows: 

Plaintiff’s rule for judgment for want of a sufficient affidavit of 
defense. 

Equitable Gas Company, in payment of an account due the plaintiff 
corporation, issued and delivered its check payable to the order of 
“J. C. Oil & Gas Company, J. C. Raum, Jr., Secretary, 76 Semicir 
Street, N. S., Pittsburgh, Pa.’’? The check was drawn on the Farmers 
Deposit National Bank. 

Raum, who was secretary of the plaintiff corporation and teller for 
the defendant, The Rankin Bank, endorsed the check exactly as written, 
cashed it for himself at the defendant bank and kept the proceeds. 
Plaintiff had never done business with the defendant, nor did it or the 
Equitable Gas Company have accounts at that bank. 

Since within the limits of the pleadings the evidence can establish 
that in whatever wrong he committed, Raum was acting as agent of 
the plaintiff and not as agent of the defendant, this rule for judgment 
will be discharged. 

PER CURIAM—Plaintiff has appealed from an order of the court 
below refusing to enter judgment in its favor for want of a sufficient 
affidavit of defense. 

The order is affirmed on the opinion of Judge O’Toole. 


Bank Not Liable for Payment of Check on Which 
Stop-Payment Order Issued 


Pyramid Musical Corporation v. Floral Park Bank, Supreme Court, 
48 N. Y. Supp. (2d) 867 


Plaintiff brought an action to recover from defendant bank the 
amount paid by it on a check after stop-payment order had been 
given. The stop-payment order provided that in the event bank 
paid the check through inadvertence or oversight, it would not be 
held responsible. The court held that in the absence of willful dis- 
regard of the stop-payment order the bank was not liable. 


Action by Pyramid Musical Corporation against Floral Park Bank 
to recover from defendant the amount paid by it on a check and charged 
against plaintiff. Judgment for plaintiff, and defendant appeals. 

Judgment reversed on the law and complaint dismissed on the law. 

See, also, 179 Mise. 733, 42 N. Y. S. 2d 24. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1475. 
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Morris Permut, of New York City (Nathan Permut, of New York 
City, on the brief), for appellant. 
Sidney H. Levine, of New York City, for respondent. 


MEMORANDUM BY THE COURT.—Plaintiff sought to stop pay- 
ment of a check. The stop-payment order issued provided: ‘‘In the 
event that the bank pays this check through inadvertency or oversight, 
it is expressly understood that it will in no way be held responsible.’’ 
The notice qualified the bank’s common law liability. It did not become 
legally liable in tthe absence of evidence of willful disregard of the notice, 
Gaita v. Windsor Bank, 251 N. Y. ‘152, 167 N. E. 203. ‘‘Willful’’ means 
more than a voluntary act. It includes the idea of an act intentionally 
done with a wrongful purpose or with a design to injure another or one 
committed through mere wantonness or lawlessness. Wass v. Stephens, 
128 N. Y. 123, 28 N. E. 21; Matter of ‘Howard, 110 App. Div. 61, 97 
N. Y. 8S. 23. The evidence fails to establish any willful disregard of the 
stop-payment order. 

In an action to recover from defendant bank the amount paid by 
it on a check and charged against the plaintiff, judgment of the County 
Court of Nassau County, in favor of plaintiff reversed on the law with 
costs, and the complaint dismissed on the law, with costs. Findings of 
fact implicit in the verdict of the jury are affirmed. 


National Bank Agreement to Pay Brokerage 
Commission on Sale of Property Held 


Not Ultra Vires 


Margolis v. Uptown Nat. Bank of Chicago et al., Appellate Court of 
Illinois, 56 N. E. Rep. (2d) 478 


A national bank holding substantial interest in liquidating trusts 
may act in behalf of all parties interested notwithstanding the interest 
of such others in each of the properties subject to the trust, if such 
action is thought necessary or advisable to preserve the interests of 
the bank, Such action is not ultra vires, against public policy, or in 
violation of state statute prohibiting banks from becoming guarantors. 

Defendant, a national bank in its regular course of business, in 
exchange of defaulted bonds formerly held as assets of the bank, 
acquired substantial interest in certain liquidating trusts. Sub- 
sequent to such acquisition the bank assumed direction of the trusts, 
and through an officer of the bank whose duties included the admin- 
istration of the trusts, their liquidation and the liquidation of the 
beneficial interests held by the bank in each trust. Later said bank 


NOTE—For similar decisions see B. L.J. Digest (Fifth Edition) § 908. 
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officer submitted to plaintiff, a real estate broker, a list of various 
parcels of real estate owned by the liquidating trusts in which the 
bank had an interest and agreed on behalf of the bank to pay plain- 
tiff full brokerage commission if he procured a purchaser for any of 
_,8aid parcels. Plaintiff later procured a purchaser, for one of. the 
“parcels of one of the trusts, to whom said parcel was sold for $8,500. 
Defendant contended contract was ultra vires its powers as a 
‘national bank, against public policy and a violation of See. (para- 
graph) 64 of ch. 38 (Criminal Code) of Illinois Rev. Statutes of 
1941. Plaintiff contended bank, because of its substantial interests 
in the trust, was empowered with authority under incidental powers 
granted national banks by federal codes to make the agreement, 
It was held that defendant bank was empowered to take all 
reasonable steps to liquidate its interests in properties subject to the 
trusts, including sale of properties so held in order to reduce the 
bank’s interest in the trust to cash. The action of the bank in 
entering into an agreement with the plaintiff for the sale of. said 
trust properties was not under the circumstances ultra vires, against 
public policy, or in violation of state statutes prohibiting banks from 
becoming guarantors. 


Action by H. J. Margolis against Uptown National Bank of Chicago 
and others for commission allegedly due plaintiff as a real estate broker: 
in the sale of real estate. From a judgment for named defendant 
upon its motion to strike plaintiff’s complaint, piaintiff appeals. 

Reversed and remanded with directions. 

Ratner, Miller & Levenson, of Chicago (David J. Ratner and 
George J. Miller, both of Chicago, of counsel), for appellant. 

Ernest A. Eklund, of Chicago (John N. Thornburn, of Chicago, of 
counsel), for appellee. 


NIEMEYER, P. J.—Plaintiff appeals from a judgment against 
him and in favor of the defendant Uptown National Bank of Chicago, 
a national banking corporation, entered upon its motion to strike 
plaintiff’s second amended complaint for the recovery of commissions 
due plaintiff as a real estate broker in the sale of certain real estate. 

The second amended complaint alleged that defendant bank was 
the owner of a substantial portion of the beneficial interests in each of 
various trusts (commonly ealled liquidating trusts) owning a parcel 
of improved real estate; each trust had been formed for the purpose of 
reorganizing the issue of mortgage bonds secured by a trust deed on 
the parcel of real estate held by the trust; the bank had acquired its 
portion of the beneficial interests in each trust in exchange for defaulted 
bonds theretofore held as assets of the bank; each reorganization had 
been carried out under the direction and control of the bank and, 
while in each case certain individual trustees were named and title to 
the particular real estate involved was taken in the names of the trustees, 
the bank actually kept and maintained the records and books of the trust, 
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supervised and otherwise controlled or participated in the administra- 
tion of the trusts; the president of the bank was and is one of the trus- 
tees in each trust, and the other trustees in each case were nominated or 
designated either directly or indirectly by the bank or by its officers, 
directors or employees; the defendant Ernest C. Dose, not involved in 
this appeal, was and is a vice-president of the bank; his duties as such 
officer included, among other things, the administration of the trusts 
and the liquidation thereof, and the liquidation of the beneficial interests 
held by the bank in each trust; on or about January 2, 1941, the defend- 
ant Dose submitted to plaintiff a list of the various parcels of real 
estate owned by the liquidating trusts in which the bank had an interest 
and agreed on behalf of the bank to pay plaintiff full brokerage com- 
mission if he procured a purchaser for any of said parcels; thereafter 
plaintiff presented to defendant as a prospective purchaser Lena B. 
Nelson, who, after examining several of the properties in the presence 
and with the co-operation of Dose, purchased the Teich Apartments held 
by one of the trusts at a price of $48,500; that the bank owned 213 units 
of the 715 beneficial interests in the trust then outstanding. Judgment 
for $2,425, 5 per cent of the purchase price, was asked. 

The defendant bank moved to strike the complaint upon the ground 
that the contract was ultra vires its powers as a-national bank, a 
violation of section (paragraph) 64 of chapter 38 (Criminal Code) of the 
Tllinois Revised Statutes of 1941, and against public policy. Plaintiff 
eontends that since the bank had a substantial interest in the trust 
which held the real estate in question and in the prospective proceeds 
and avails in the liquidation thereof, it had authority under the incidental 
powers granted the national banks by the federal code to make the 
agreement. 

The complaint shows that the bank, as the holder of a substantial 
interest in each of the trusts, had assumed the direction and administra- 
tion of each trust, including the sale of the respective properties held 
by the trusts. The interest of the bank was acquired in the regular 
course of business and it: was therefore empowered to take all reasonable 
steps to liquidate this interest. In the present case, sale of the properties 
held by the respective trusts was not only a customary but a necessary 
means in reducing the bank’s interests in the various trusts to cash. 
Others were interested in each of the properties, but this did not 
preclude the bank from acting on behalf of all, if such action was 
deemed necessary or advisable for the preservation of the bank’s 
interests. Wylie v, Northampton Nat. Bank, 119 U. 8. 361, 7 S. Ct. 268, 
30 L. Ed. 455; Morris v. Third National Bank of Springfield, Mass., 
§ Cir., 142 F. 25. The case of Dolan v. Morensky, 294 Ill. App. 615, 
14 N. E. 2d 313 (abst.), decided by this court, involved the questions 
raised by the defendant bank’s motion in this case in an analogous 
situation. There the West Side Trust & Savings Bank held defaulted 
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mortgage bonds secured by various trust deeds; bondholders’ protective 
committees were organized for the protection of the interests of the 
holders of bonds under each issue; officers or employees of the bank 
were on each committee; the bank contracted that certain items of 
expense, including fees and expenses of agents, appraisers and attorneys 
in connection with the sale, foreclosure or other liquidation of the 
bond issue should be ‘‘paid or provided for’’ by the bank; in a proceed- 
ing involving the agreements creating the committees and defining 
their powers and duties, objections similar to those raised by defendant 
bank were made against the foregoing provision; each objection was 
overruled, and the court said: ‘‘In the instant case the bank was the 
owner of a large portion of the bonds secured by these trust deeds. 
It was vitally important (default having been made in payment thereof) 
that these bondholders should act together for the conservation of their 
interests. If that object could not be attained, then dissipation of 
these assets was almost a certainty. It was not ultra vires the powers 
of the Bank to make any reasonable agreement looking toward the 
protection and preservation of its property. Zollman, Banks and 
Banking, vol. 1, p. 153, § 197. The distinction between the obligations 
here incurred and those assumed in the Knass case (Knass v. Madison & 
Kedzie State Bank, 354 Ill. 554, 188 N. E. 836), is vital and controlling. 
The suit there was in substance one for the specific performance of a 
particular contract which was held to be illegal and void as against 
public policy. This contract on the contrary is not illegal, is not contrary 
to any public policy and is not immoral. There are well defined limits 
to the doctrine of ultra vires which must be kept in mind if justice 
is to prevail, otherwise the application of the doctrine might become a 
license for commercial piracy.’’ 

The judgment is reversed and the cause remanded with directions 
to overrule and deny the motion of the defendant bank. 

Judgment reversed and cause remanded with directions. 

Matchett and O’Connor, JJ. concur. 





TRUST and TAX 
DIGEST 


° TRUST DECISIONS 
Trustee Acting Prudently Concerning Grievances of Heir Not Required 
to Answer Claim of Alleged Mismanagement 
Trustee Not Liable for Surcharge for Retention of Stock 
Trustee Qualifying Under Terms of Will 
Unacknowledged Declaration of Trust Not Recordable 
Construction of Repugnant Provisions of Trust Agreement 
Repayment to Trustee for Advances Made to Beneficiaries 
Valid Trust Created by Bank Deposit 
Conflicting Interest of Trustee As Executor of Deceased Beneficiary.. 945 
Trustee Authorized to Sell Property Held in Trust for Minors 
Valuation of Stock of Close Held Corporation 
Fiduciary May Retain Bearer Bonds Held by Testate 
Accretions As Principal or Income Under Terms of Testamentary Trust 947 


TAX DECISIONS 
Interest in Partnership Subject to Estate Tax 
Grantor Not Taxable Upon Income of Trust 


Transfer Held Taxable Where Beneficial Interest Did Not Vest Until 
Death of Decedent 


Estate Tax—Commingling Funds—Deduction for Property Previously 


Bequest of Residuary Estate to Charitable Organization Providing Pen- 
sions or Annuities for Charitable Workers 


Estate Tax of Trust Subject to Possible Reversion 

Refund of Insurance Premium Payments Includible in Gross Estate-.... 953 
Accumulations Do Not Bar Exclusions on Gifts in Trust for Minors 953 
Estate Tax Because of Possibility of Ownership Reverting to Insured .. 954 
Trust Held to Be Irrevocable Despite Broad Trustee’s Powers 
Compensation for Loss of Trust Income Not Subject to Gift Tax .... 955 


This section contains complete digests of current decisions 
of fiduciary law and taxes 


THE BANKING LAW JOURNAL, Cambridge, Mass. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Trustee Acting Prudently Concerning Grievances of Heir Not 
Required to Answer Claim of Alleged Mismanagement 


Brenton v. Fidelity Trust Co., Supreme Court of Pennsylvania, 349 Pa. 318 


An heir of a trust estate brought an action for damage arising out 
of an alleged conspiracy to defraud said heir of his interest in said 
estate. The defendant trust company, co-trustee of said estate, was 
charged with alleged willful and malicious, mismanagement of deced- 
ent’s estate. It was held that where the evidence showed that the 
defendant trustee had acted prudently concerning matters constituting 
major grievance of said heir, twenty-nine years having elapsed since 
the main transaction occurred, the claims of the heir appeared to be 
fantastic and the court held that the defendant trustee was not required 
to answer said claims. 


Trustee Not Liable for Surcharge for Retention of Stock 


In re Bernis’ Will, Surrogate’s Court, 49 N. Y. Supp. (2d) 682 


A special guardian made three objections to the allowance of an 
intermediate account as trustee under decedent testate’s will. The first 
objection sought to surcharge the trustee for retention of certain shares 
of stock from the beginning of the accounting period ‘April 30, 1937, at 
which time said stock had a market value of 194, to the date of its sale 

‘on February 6, 1940, at 118. This stock had been in the decedent’s 
estate since the qualification of the trustee on July 6, 1921. The dece- 
dent testate during his life was associated with companies known as 
‘‘The Standard Oil Group’’ and his estate contained securities of this 
group exclusively. One paragraph of decedent testate’s will provided 
as follows: 

‘*T further order and direct that my said executors and trustees may 
continue any investments I may have made, or that may have been 
bequeathed to me, and that they may, in their sole discretion, sell and 
dispose of the same and invest and re-invest the proceeds therefrom in 
such securities as they may deem desirable whether permissible by 
law or otherwise.”’ 


942 
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It was held from the testimony taken before the court, that the 
trustee properly exercised discretion granted to him by will in retaining 
the stock and the trustee was not liable for surcharge. The objection 
was overruled and the court also overruled the second objection for the 
same reason. The third objection, based upon the payment of $1,950 
to the attorney for the trustee, was likewise overruled inasmuch as the 
court was of the opinion that said payment represented the reasonable 
value of the services rendered. 


Trustee Qualifying Under Terms of Will Limiting Compensation Is 
Barred from Additional Compensation 


In re Swart’s Estate, Surrogate’s Court, 49 N. Y. Supp. (2d) 100 


Executrix and trustee of decedent’s estate brought proceeding 
whereby she sought construction of the will to determine whether she 
was limited by its terms in respect of her own compensation for activities 
in a business which decedent conducted in his lifetime under a trade 
name and which the fiduciary conducted after decedent’s death. During 
decedent’s lifetime the fiduciary was employed in the business and was 
paid for hér services. By the terms of the decedent’s will the fiduciary’s 
compensation as trustee was limited to 5% of the net income of dece- 
dent’s business so long as the business should be carried on. The com- 
pensation so limited was materially less than the compensation paid to 
the fiduciary while she was an employee of the business. 

It was held that her qualification as fiduciary under the decedent’s 
will which prescribed her compensation wes an effective bar to the 
special compensation she sought. The services rendered by fiduciary in 
continuing the business were deemed part of the duties of her office, and 
she could not receive therefor any other than the compensation allowed 
by law. 


Unacknowledged Declaration of Trust Not Recordable 


Eggert et al. v. Ford, Supreme Court of Washington, 150 Pac. Rep. (2d) 719 


Declarant executed an instrument denominated ‘‘Declaration of 
Trust,’’ declaring that he had taken title to certain lands therein 
described for convenience only and that, in fact, he held an undivided 
one-third for the use and benefit of A and an undivided one-third for 
the use and benefit of B, the remaining one-third being declarant’s own 
property. The instrument was not in any way acknowledged, but the 
declarant’s signature was certified by a witness. Upon the death of the 
declarant, the beneficiaries sought to place the instrument on record 
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with the county auditor, who was required by statute to record deeds, 
grants and transfers. The auditor refused to record the instrument for 
the sole reason that it was not acknowledged as required by statute. 
Beneficiaries thereupon brought mandamus action against the county 
auditor to compel him to record the instrument. 

It was held that mandamus would not lie to compel the county 
auditor to record the unacknowledged declaration of trust. It was not 
an instrument which the law required to be recorded, so as to authorize 
mandamus to compel county auditor to record the instrument. 


Construction of Repugnant Provisions of Trust Agreement 


United States National Bank of Denver et al. v. Brunton, Supreme Court of 
Colorado, 150 Pac. Rep. (2d) 297 


A trust is to be so construed as to avoid, if possible, all repugnancy 
and give effect to all its language. A donor executed a trust agreement 
wherein a national bank was named as trustee. The trust agreement 
in one of its paragraphs provided for paymeant of 50% of the trust 
income to ‘‘lines’’ of donor for children. In another paragraph of said 
trust agreement, the donor provided for payment of 13.7% of the 
income to his son and upon the death of said son such income to be 
paid 4 to his widow for life and remaining 4 to his issue per stirpes. 
A petition was brought for construction of said trust agreement with 
reference to the right of the widow of said deceased son concerning 
disbursement by the trustee of income under the first paragraph of 
said agreement herein above referred to. It was held that the pro- 
visions in the latter paragraph herein above referred to did not apply 
to the income which the deceased son was entitled to under the first 
paragraph. The widow of the deceased son was therefore not entitled 
to any portion of the income under the paragraph providing for pay- 
ment of 50% of trust Income to “‘lines’’ of donor’s four children. 


Priority Right of Repayment to Trustee for Advances Made to 
Beneficiaries 


In re Woods Estate, Supreme Court of Pennsylvania, 38 Atl. Rep. (2d) 28 


A deed of trust permitted a trustee to borrow or advance money 
from its own account to provide support for beneficiaries and to main- 
tain the home in which they resided. It further authorized repayment 
of advances made prior to execution of the deed of trust out of the 
proceeds of the sale of trust properties upon final distribution; and 
secured payment of advances by making trustee a party in interest as a 
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creditor against the trust property; and further provided that no 
powers or duties bestowed upon trustee by said deed of trust should 
‘‘take from or limit its right as a creditor.’’ The question at issue was 
whether the trustee could properly apply income to repay said advances 
before paying taxes upon property. The lower court held that the 
trustee could do so and its opinion was affirmed. It was held that the 
trustee as a creditor had the right to apply income from trust property 
to the payment of advances made. The holder of a mortgage on the 
trust property had no right to have income first applied to the payment 
of taxes or interest, particularly so where the mortgagee had been 
dilatory in the matter of protecting its interest. 


Valid Trust Created by Bank Deposit 


Pickering v. Higgins, Supreme Court of Rhode Island, 38 Atl. Rep. (2d) 640 


A father made a deposit in a bank to the credit of his son whose 
whereabouts were unknown at the time of the deposit. The father had 
the passbook issued so as to make the money payable to son’s order and 
he left the passbook in the custody of the bank for his son’s benefit. 

It was held that a valid trust was created for the benefit of the son, 
with the bank as trustee. It was not necessary to show that the son 
ever consented to the trust or even learned of it during his lifetime. It 
was further held that the fact that the father later attempted to make 
some other disposition of the funds, probably because of father’s belief 
that son was dead, could not be given any appreciable weight against 
the finding that a valid trust in the son’s favor was created by the 
original deposit. 


Conflicting Interest of Trustee As Executor of Deceased Beneficiary 
of Trust Insufficient for Removal 


In re Catell’s Estate, Court of Chancery of Delaware, 38 Atl. Rep. (2d) 466 


Decedent testate by her will created trust with payments payable 
‘*solely to’’ her husband, and further provided that a specified monthly 
sum be.paid for her husband’s ‘‘maintenance and support.’’ Decedent 
appointed son of husband’s residuary legatee as a trustee. Subsequently 
the trustee who on legatee’s death had become entitled to part of 
legatee’s estate, paid to himself as husband’s executor trust income 
accruing prior to husband’s death. It was held that the words in 
decedent’s will ‘‘solely to’’ and ‘‘maintenance and support’’ were not 
intended to restrict the decedent testate’s direction to pay husband 
the trust income, and the trustee’s payment to himself as husband’s 
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executor did not require that trustee be removed on ground of con- 
flicting interest in husband’s estate. The court further held that sur- 
viving trustee would not be removed for failure to give bond as required 
by decedent’s will, where the trust estate suffered no loss and no other 
serious irregularities appeared. Costs including a reasonable solicitor’s 
fee allowed and taxed against surviving trustee notwithstanding petition 
to remove surviving trustee was dismissed. 


Trustee Authorized to Sell Property Held in Trust for Minors 


Orr v. Orr, Supreme Court of Georgia, 30 S. E. Rep. (2d) 900 


Petition in equity brought by petitioner, individually and as life 
tenant and as trustee under will of decedent, to obtain an order author- 
izing petitioner to sell realty held in trust and for authority to reinvest 
the proceeds thereof. Decedent’s will devised realty to son and daughter 
for life with remainder to be held in trust for son’s children (who are 
minors) and descendant’s thereof. 

It was held that in view of interest of minors involved and the fact 
that all interested parties had been joined in said action, the equity 
court had jurisdiction to order sale of realty where surviving life tenant 
and trustee proved that extensive repairs were necessary to obtain best 
use of property and that the trustees were not in a position to make 
necessary expenditures. The petition set forth a good cause of action 
and general demurrer to said petition was properly overruled. 


Valuation of Stock of Close Held Corporation 


Blackard v. Jones, U. S. District Court, Western District of Oklahoma, 
No. 1219 -Civil 


The Chestnut Security Company was a holding company of the 
Chestnut family, with 19,500 shares outstanding of the par value of 
$100. Until the death of Kate Chestnut on August 9, 1938, the stock 
of the Company was all held by the Chestnut family, and under her 
will the stock of which she died seized by devise vested in stockholders 
of the company and members of the family. The corporate powers of 
the Chestnut Company, established that it exercised only the power of 
investment in marketable securities, the management of such securities, 
and the distribution of the corporate earnings. The value of its securi- 
ties on August 9, 1938 was $2,388,986.47. No share of the stock of the 
Company had ever been sold nor had there been any bid and asked 
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prices. The value fixed by the Commissioner was based solely upon 
the net assets of the company. 

It was held that this method was arbitrary and fixed an excessive 
value on the shares, and that the fair market value of the stock was 75% 
of its asset value. The net worth of the shares of the Chestnut Company 
which Kate Chestnut died seized, must be determined upon the com- 
pany’s net worth, earning power, dividend paying capacity, and all 
other relevant factors having a bearing upon the value of the stock. 


Fiduciary May Retain Bearer Bonds Held by Testate and May 
Invest in New Bearer Bonds 


In re Erlanger’s Estate, Surrogate’s Court, 49 N. Y. Supp. (2d) 819 


On examination of surviving trustee attempt was made by objectant 
to inquire as to transactions of the trustee in purchasing and holding 
bearer bonds in bearer form prior to date of present account before 
court. Objectant claimed right to inquire into transactions that occurred 
in periods of prior accountings under provisions of Section 231, Surro- 
gate’s Court Act. 

It was held that fiduciary had the right to invest in and retain 
bonds in bearer form, and the inquiry attempted by objectant was not 
the subject of examination. Objections to form of inquiry were sus- 
tained. It was held that under Section 231 of the New York Surro- 
gate’s Court Act a fiduciary is not compelled to register bonds in the 
name of the fiduciary of the estate as such. He may retain bearer 
bonds taken over at the death of the testator and any fiduciary may 
invest in new bearer bonds. The section prohibits him from mingling 
the bearer bonds with his own property. They must be kept in a safe 
deposit box or other form of earmarked custody in the name of the 
fiduciary of the specific estate as such. The fiduciary must purchase 
such bonds in his name as fiduciary. They cannot be bought in his 
own individual name. Sales likewise are required to be made in the 
name of the fiduciary as such. 


Accretions As Principal or Income Under Terms of Testamentary 
Trust 


Doty v. Commissioner, U. S. Tax Court, 3 T. C. 125 


By a testamentary trust, holding shares of stock, the income was, 
by one provision to be distributed quarterly to the life beneficiary. By 
another provision, the trustee was given power to determine whether 
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accretions should be regarded as income or as principal. ‘Trustee 
received certain cash ordinary dividends, and determining the same to 
be principal, withheld distribution from life beneficiary. Trustee 
reported the same as trust income and paid the tax accordingly. 

The Tax Court held that the trustee had no power to classify the 
dividend as principal, and the amount is income distributable to the 
beneficiary and properly included within her gross income under Internal 
Revenue Code, Section 161 (a) (3). Had it been intended that the 
“‘generality of the powers’’ of the trustee included the classification ofi 
all ordinary income as principal, there would be little or no substantial 
meaning in the provision that the income ‘‘is to be paid’’ quarterly to 
the beneficiary. It is reasonably apparent that indisputable income, such 
for example as ordinary dividends or interest, is distributable quarterly 
to the beneficiary, and that doubtful receipts, or ‘‘accretions,’’ such as 
stock dividends, extra dividends, or gains from sales, are to be classified 
by the trustee, in her discretion, as income or principal. The authority 
so to classify is limited to receipts as to which there may be ‘‘honest 
doubt.’’ American Security & Trust Co. v. Frost 117 Fed. (2d) 283. 
The fact that the trustee did indeed classify the dividend as principal 
and withhold it from distribution does not establish that this was a 
correct exercise of power, nor does the fact that the beneficiary failed 
to demand it. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Interest In Partnership Subject to Estate Tax 


Estate of Carter v. Magruder, U. S. District Court, District of Maryland, 
Civil Action No. 1840 


This case involved an agreement under which a partnership interest 
was transferred to the son in event the partnership was in existence 
at date of decedent’s death. The Court held the transfer taxable as 
taking effect at or after death on the theory that it was the death of 
decedent that effectively ended all possibility of reverter to his estate. 
It is not so much because the grantor intentionally and affirmatively 
reserved to himself this right of re-capture of the partnership interest 
during his lifetime, but rather because the nature of the transaction with 
respect ‘to the partnership interest made it subject by operation of law, 
and by the partnership agreement, to the happening of the condition 
subsequent. And it was only the death of the grantor that. effectively 
ended the legal possibility of the defeat of the son’s ultimate enjoyment 
of the remainder by the condition subsequent. 


Grantor Not Taxable Upon Income of Trust 


Raymond J. Moore v. Commissioner, 3 Tax Court 154 


During the taxable years of 1940 and 1941 and for several prior 
years petitioner in this case was secretary, treasurer and one of the 
directors of the R. E. Fumsten Co. He was the owner on June 6, 1940, 
of 51 of the company’s outstanding shares of stock. By a declaration 
of trust executed on June 6, 1940, he declared himself trustee to hold 
23 of such shares for the benefit of his wife for life with remainder over, 
either to her appointees or to the children of her and petitioner. There 
were then five children, one of whom was 28 years of age and four of 
whom were minors. The net income of the trust was to be paid to the 
wife for her life ‘‘for her own separate use and benefit.”” There were 
numerous provisions not here material affecting the payment or 
administration of the net income 'to or for the use of the children after 
the wife’s death. 
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In addition to the net income of the trust the trustee was required 
to make such payments to the wife out of the trust assets as she might 
from time to time demand, with the consent of the other adult bene- 
ficiaries. The trustee was authorized to further encroach upon the 
principal of the trust for the use and benefit of any of the beneficiaries 
‘‘to provide for their proper maintenance and support or to provide 
against any emergency which may arise affecting them occasioned by 
sickness, accident, ill health, misfortune, or otherwise,’’ except that he 
could not pay out any assets ‘‘to provide support or maintenance for 
which I am liable, or in any wise for my benefit.’’ 

Petitioner as grantor retained no beneficial interest whatever. in the 
trust property ayd reserved no power to revoke, alter or amend the 
trust. The powers which he retained as trustee other than those men- 
tioned above were of an administrative nature relating to the. manage- 
ment and preservation of the trust estate and were not in excess of the 
powers usually granted to the trustees of such trusts. It was held that 
the petitioner was not taxable upon the income of the trust for the 
taxable years of 1940 and 1941, 


Transfer Held Taxable Where Beneficial Interests Did Not Vest 
Until Death of Decedent 


Estate of Elizabeth C. G. Russell v. Nunan, U. S. District Court, Eastern 
District of New York, Civil No. 3204 


By an indenture dated January 3rd, 1928, the decedent placed in 
trust a substantial amount of property. Under the terms of the trust 
the trustee was directed to pay the net income from the corpus to the © 
decedent during her lifetime and, upon her death, to pay the net income 
to her sister, Sarah B. Russell, for life. Indenture further provided 
upon the death of the Grantor’s sister, Sarah B. Russell, or if Grantor’s 
sister, Sarah B. Russell predeceased the Grantor, then upon the death 
of the Grantor to transfer and pay over the principal of said trust fund 
as the Grantor may, by her last Will and Testament, appoint, and in 
default of such appointment, the same shall constitute and be disposed 
of as a part of the estate of the Grantor. The decedent died on April 
4th, 1939, leaving a last Will and Testament, dated July 27th, 1932, 
which was duly admitted to probate, by which she disposed of the 
corpus of the trust. 

The executor, in its federal estate tax return, excluded from the 
decedent’s gross estate the value of the sister’s life estate. His conten- 
tion was that the trust inter vivos was irrevocable, and not subject to 
power of modification or control by the settlor, and was completely 
vested in Sarah B. Russell, at the time of the creation of the trust, and 
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was not subject to Federal Estate Tax. The Commissioner determined 
that the life estate to the sister was a gift to take effect in possession or 
enjoyment at death, and that the value was properly includible in the 
taxable estate. 

It was held that under the trust instrument in this case the settlor 
had continued control of the trust property and until death the sister 
took nothing. Her entire estate passed upon her death, and is taxable. 


Estate Tax—Commingling Funds—Deduction for Property 
Previously Taxed 


Estate of Smith v. Hassett, U. S. District Court of Massachusetts, Civil 
Action No. 1604 


Delia P. Smith, who died January 15, 1938, was a resident of Massa- 
chusetts at the time of her death. She was a one-third residuary legatee 
under the will of her mother, Sina 8S. Robinson, also a resident of 
Massachusetts, who died December 19, 1935. Delia Smith had received 
$22,000 from her mother’s estate and said funds had been deposited by 
her in her active checking account pending the purchase of securities 
in accordance with instructions to her brother. The estate of Delia 
Smith held $19,649.89 worth of securities claimed to have been pur- 
chased by funds received from her mother’s estate and upon which an 
estate tax had been paid within the five-year period prior to death. 

The Court held that the estate is entitled to benefit of deduction for 
property previously taxed. Following the dictum in Blair v. Dustin’s 
Estate, (1929) 30 Fed. Rep (2d) 774, it was held that the intent of the 
decedent to use these funds for the purchase of the particular securities 
was a determining factor in establishing identity of the source from 
which the securities were purchased. 

Commingling funds does not necessarily preclude identification. 
If identity can be proved, the ‘‘exchanged’’ property is exempt as 
having been previously taxed because the object of the legislation is to 
prevent double taxation within five years after the death of the prior 
decedent. The present case is not one of mixed funds and no evidence 
to distinguish the source from which the decedent withdrew the money 
for the payment of the securities in question. Further, it is not a case 
where proof of the source from which the moneys were withdrawn rests 
solely on an analysis of the bank deposits and withdrawals of the 
decedent. On the contrary, here the decedent withdrew funds to pur- 
chase the securities with thought with respect to the source. The intent 
of the decedent is clearly delineated in the instruction she gave her 
brother, i.e., to purchase securities from the funds bequeathed her from 
her mother’s estate. In other words, the moneys received were to be 
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reinvested in securities to be selected by her brother and exactly this 
was done. The expression of intent on the decedent’s part plus the fact 
that she carried out that intent clearly, distinguishes the source from 
which the decedent purchased the securities. 


Bequest of Residuary Estate to Charitable Organization Providing 
Pensions or Annuities for Charitable Workers 


Estate of Lillian D. Wald, Memo Tax Court, Docket No. 2583 


Decedent’s will provided in part as follows: ‘‘ All the rest,- residue 
and remainder of my estate, real and personal, I give to Henry Street 
Settlement, for its coreorate uses and purposes. It is my wish that the 
balance and remainder thereof be made into a fund, the principal and 
interest of which may be used in creating annuities or making such 
other provision that may be found desirable in order to provide for the 
old age or permanent disability of workers in all branches of the service 
of the Settlement, whose periods of service shall in the judgment of the 
Board justify such action. 

It was held that the estate of the decedent is entitled to the deduction 
from the gross estate of the enire residuary estate. A gift to a charity 
with the provision that only its income should be used for the payment 
of: the salaries of the employees is just as much a gift to charity as 
though made to the charity to be used for any charitable purpose within 
its discretion. A gift to provide pensions or annuities for charitable 
workers is in the same category with a gift to charity for the payment 
of salaries. 


Estate Tax of Trust Subject to Possible Reversion 


Estate of Field v. Commissioner, U. S. Circuit Court of Appeals, Second 
Circuit, No. 202 


Taxpayer’s decedent died on November 16, 1937, at the age of 52. 
On June 8, 1922, he transferred to Bankers Trust Company, as trustee, 
certain assets valued at the date of his death at the sum of $307,452.82. 
This value was included by the Commissioner in decedent’s estate in 
computing the present deficiency. 

It is conceded by the taxpayer that the value of the corpus of the 
trust, to the extent of $150,000 directed to be set aside for the decedent’s 
widow, was properly includible in decedent’s gross estate at his death, 
since decedent, to the extent of that value, retained until his demise the 
power to change the disposition of the widow’s fund in the maximum 
amount by reducing or canceling it in its entirety. The value of a 
remainder in the sum of $157,452.82, payable at all events upon the 
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death of the survivor of two nieces, aged 18 and 25 years, respectively, 
was, at the time of decedent’s death, $24,930.76. The value at the date 
of decedent’s death to a man aged 52 years of the right to receive a 
remainder in the sum of $157,562.82, payable upon the death of the 
survivor of two nieces, aged 18 and 25, respectively, contingent upon 
his survival of both of such females, was $891.18. 

It was held that the value of the transfer at decedent’s death con- 
sisted of the value of the trust property minus the value of the life 
estates of his two nieces. The resulting taxable value is $24,930.76. 
Thus, the court reversed 2 T. C. 21 and decided the issue in favor of 
taxpayer by holding that the taxable value of a remainder subject to 
a possible reversion consisted of the value of trust property minus value 
of outstanding life estates. 


Refund of Insurance Premium Payments Includible in Gross Estate 


Chew v. Commissioner, 3 T. C. 117 


Decedent took out three insurance policies, naming his mother bene- 
ficiary thereof, and paid premiums thereon. The policies provided that 
the company would be liable only for premiums in case of death of the 
insured by self-destruction within two years. Decedent committed 


suicide within such period. The proceeds of the policies in the amount 
equal to the premiums were duly paid to the insured’s mother. It was 
held that the proceeds received by the mother were not received by her 
as insurance, under section 811 (g) of the Internal Revenue Code, and 
that the same were includible in full in the gross estate of the decedent. 


Accumulations Do Not Bar Exclusions on Gifts in Trust for Minor 
Children 


Disston v. Commissioner, U. S. Circuit Court of Appeals, Third 
Circuit, No. 8440 


On December 17, 1936, the taxpayer created a trust for the benefit 
of each of his five children, three of whom were then minors. On March 
21, 1937, the taxpayer augmented the corpus of the trust for his five 
children by adding thereto $5,000 for each child (in the form of shares 
of stock in a company in which he was interested.) On December 9, 
1938, the taxpayer created another trust for the benefit of his five 
children, the corpus whereof consisted of two tracts of unimproved land 
valued at $38,581.54. Under the provisions of the trust instruments 
income was to be accumulated until the beneficiaries reached 21 years 
of age. 

It was held that the gifts in trust for the benefit of the children were 
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immediate definite, absolute and irrevocable. The interest of each child 
was vested and the taxpayer was, therefore, entitled to the benefit of the 
individual annual exclusions. An immediate and irrevocable gift to a 
minor in trust, not dependent for its consummation or continuation upon 
the happening of uncertain future events, constitutes a transfer of a 
present interest notwithstanding that the deed of gift provides for the 
accumulation of the income during the beneficiary’s minority and 
authorizes the use thereof by the trustees, in their sole discretion, for the 
beneficiary’s support and education during minority. 





Estate Tax Because of Possibility of Ownership Reverting to Insured 





Goldstone v. United States, U. S. Circuit Court of Appeals, Second Circuit, 
No. 358 


The decedent died testate on February 23, 1938. Nearly five years 
before, in June 1933, he had caused The Equitable Life Assurance 
Society of the United States to issue two contracts for which he paid 
sums aggregating $26,500. One contract insured his life in the sum 
of $18,928 payable upon his death to his wife Beatrice, or, in case of her 
prior death, to his two daughters, or, if none of: the named beneficiaries 
survived him, to his executors or administrators. The consideration for 
the issuance of this policy was a single premium of $14,357.08 paid by 
checks of the decedent. This policy was issued without a physical examina- 
tion of the ‘‘insured,’’ who was then 63 years of age. In lieu of a physical 
examination he was required to purchase the second contract. This was an 
annuity contract. It provided for the semi-annual payment of $386.51 to 
the ‘‘annuitant,’’ who was the decedent, during his life, and for the pay- 
ment upon his death of $6,071.46 to his wife Beatrice, or, if she were not 
living, to his two daughters, or if they also were dead, to his executors 
or administrators. The consideration for the annuity contract was a 
single premium payment of $12,142.92 made by the decedent. By the 
terms of each contract the wife had the power to assign it, to borrow 
money on it, to receive dividends, to change the beneficiaries, and to 
surrender the contract and obtain the surrender value thereof. If she 
should die before the ‘‘insured’’ or ‘‘annuitant,’’ these powers passed 
to him. She survived her husband and had not alienated or surrendered 
either contract. Under the contracts she was entitled to receive as 
beneficiary from Equitable Life Assurance Society the annuity death 
benefit of $6,071.46, the face value of life policy, $18,928, and accumu- 
lated dividends of $182.24, a total of $25,181.70. 

Upon the foregoing facts the Commissioner of Internal Revenue 
determined that the sums payable to the decedent’s widow pursuant to 
the two contracts were includible in his estate for purposes of the estate 
tax. This increased by $5,376.11 a deficiency assessment which the 
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executors paid. A claim for refund thereof having been rejected they 
brought the present suit and have appealed from an adverse judgment. 

The Court affirmed the judgment of the District Court, 52 Fed. 
Supp. 704, and held that the -possibility of ownership reverting to the 
insured made the proceeds of a policy taken out in connection with an 
annuity contract taxable as a transfer effective at death. 


Trust Held to Be Irrevocable Despite Broad Trustee’s Powers 





Lowenstein v. Commissioner, U. S. Tax Court, 3 T. C. 144 


Decedent created three trusts, each of which named one of his adult 
children a life beneficiary and himself the trustee. Upon beneficiary’s 
death, corpus was to be distributed to persons other than decedent. 
Grantor retained no power of revocation and had no reversionary 
interest. However, as trustee he had broad powers of management and 
control. 

The Tax Court held that, under the New York law, which governs 
the trusts, the powers granted the trustee do not constitute implied 
powers to revoke the trust or revest the corpus in the grantor and the 
trust income is not taxable to the grantor under section 166, Revenue 
Acts of 1936 and 1938. It was held further that the trustee’s control 
over corpus was insufficient to make trust income taxable to grantor 
under Sec. 22 (a) of the 1936 and 1938 Acts. (Helvering v. Clifford, 
309 U. S. 331, distinguished.) The trusts were created for the benefit 
of his children and their issue and not for any benefit that he could 
personally derive therefrom. The trusts irrevocably disposed of the 
trust income and trust corpus to his children and their descendants. The 
powers granted the trustee were designed to aid the fiduciary in the 
management and investment of the trust corpus for the benefit of 
grantor’s children. Any attempt by the trustee to use his fiduciary 
powers for his individual benefit, as grantor, or to mulct the trusts or 
waste their assets for his personal advantage, would violate the trusts 
and would be prohibited by New York law. 


Prenuptial Transfer to Prospective Wife in Compensation for Loss 
of Trust Income Not Subject to Gift Tax 





Wemyss v. Commissioner, U. S. Circuit Court of Appeals, Sixth Circuit, 
No. 9724 
This gift tax litigation stems from a prenuptial contract in writing, 
dated May 24, 1939, between the petitioner, William H. Wemyss, and a 
widow, Mrs. Ellen Stockes More, whom he married on June 20, 1939. 
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Sometime prior to the execution of the contract, petitioner made a 
proposal of marriage to Mrs. More. Her answer was that she would 
be unwilling to marry him and lose in consequence a life income pro- 
vided for her ‘‘until her remarriage’’ under trust indentures executed 
by her deceased husband, E. L. More, unless petitioner would enter into 
a premarriage contract to make good her loss. 

Petitioner agreed to meet her requirements, even to the detail of 
the securities to be transferred to her. Her father, who was a lawyer, 
prepared the premarriage contract with succinct legal documentation. 
The widow exacted that the contract be carried out by the actual transfer 
and delivery to her of the stocks described therein prior to the perform- 
ance of the marriage ceremony. The premarriage contract designated 
the date for the ceremony and the parties consummated the marriage 
as scheduled. 

The Court held that the transfer of the securities was the result of a 
business transaction in which there was no donative intent and therefore 
was not subject to the gift tax. In no respect was the transfer made in 
contemplation of death. This case differentiates from those cases in 
which prospective husbands and wives have entered into prenuptial 
agreements as to the interest to be acquired by the lady in the property 
and estate of the gentleman. In these cases the prospective wife was 
agreeing to surrender only herself to the bonds of matrimony without 
an accompanying surrender of any property owned by her. She was 
providing against the exigencies of matrimony by fixing a definite basis 
for her participation in the property or estate of the man she was about 
to marry. For example, see Commissioner of Internal Revenue v. 
Bristol, 121 Fed. (2d) 129. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Post-War Business 


OW will business be after the 
war with Germany ends? 

Contrary to the gloomy fore- 
casts emanating from some quart- 
ers, no deflationary spiral is to be 
expected upon a termination of 
the war in Europe, according to 
S. Morris Livingston, economist 
for the Department of Commerce. 
End of the European war will 
mean a 33 percent reduction in 
war production, and only sudden 
ending of the war on all fronts 
would result in a serious decline 
in consumer income. However, 
assuming a one-third reduction in 
war production following the col- 
lapse of Gerriiany, and a substan- 
tial continuation of war spending 
until Japan is finished, adjust- 
ments in our economy should not 
prove too large. This is because 
the major problem would still be 
one of production and meeting in- 
sistent demands, backed by pur- 
chasing power, for many items not 
now available for civilian con- 
sumption. 

Sudden collapse of Germany, 
according to Dr. Livingston, will 
result in a net shrinkage of little 
less than a million jobs. This is 
on the assumption, however, that 
wartime hours of work will ex- 
perience partial reduction and 
that remaining employment will 


be spread over more wage and 
salary workers. The dollar result 
of this decline in employment 
would be a reduction of about 
$9 billion in disposable income. 
Nevertheless, taking the civilian 
goods market at a whole, it seems 
unlikely that such a shrinkage in 
wages and income would have im- 
portant secondary or cumulative 
effects on the incomes of those 
already producing for the civilian 
market or on the opportunities for 
re-employment of war workers in 
civilian goods production. Fur- 
thermore, the huge volume of sav- 
ings must also be considered. 

A serious problem would result, 
however, if the war should abruptly 
end on all fronts. Then the shrink- 
age in civilian wage and salary 
jobs would range between four and 
five million and disposable income 
could decline as much as $22 bil- 
lion. Coupled with a reduction in 
Government expenditures of $60 
billion and a $50 billion decline in 
the gross national product, it 
would be highly uncertain whether 
there would be an effective demand 
for the increase in civilian output 
which would follow. 


World Trade 


According to Howard P. Whid- 
den, Jr., research economist of the 
Foreign Policy Association, this 
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country could experience, in the 
post-war period, a wide expansion 
of foreign trade. This expansion 
is considered a logical expectation 
unless we follow a policy of “eco- 
nomic nationalism, Quasi isola- 
tionism and narrowly regarded 
self sufficiency.” In other words, 
foreign trade will depend on poli- 
cies of our own making. 

After the war this country will 
have more economic influence than 
any other nation. Not only will we 
be the primary source of capital 
goods, but of international in- 
vestment funds as well. There- 
fore the economic future will be 
dependent on how the United 
States uses its influence. 


Mr. Whidden points out that 
the welfare of this country, and 
the world as a, whole, can be im- 
proved if we take the lead in re- 
storing and expanding a multi- 
lateral system of trade and fi- 
nance. ‘To do this, we will need 
large foreign markets and in- 
creased foreign goods. In addi- 
tion, we will have to supply other 
countries with dollars for our ex- 
ports. Of course, as a primary 
requisite to such a program, the 
United States must participate in 
a world organization capable of 
curbing lawless elements among 
the nations and must also avoid 
trade policies of a _ restrictive 
nature. 

If we do not accept this respon- 
sibility, however, the result is ob- 
vious. The world will then divide 
itself into trading blocs and such 
a development would lead to eco- 
nomic conflict. And if we have 
economic conflict, rather than 
prosperity, one of the chief bul- 
warks of peace will be lacking. 

“On the basis of past trends,” 
states Mr. Whidden, “it might be 
expected that the greatest expan- 
sion, and possibly in time the 
greatest volume, of our export 
trade would be with industrializ-. 
ing areas like Latin America, 
Australia, China and India, and 
be composesd largely of pro- 
ducers’ goods. Russia -could 
very well be put in this classi- 
fication during the reconstruc-- 
tion period and then be re- 


placed, in part at least, by East- 


ern Europe, which may be an area 
of rapid economic development: 
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whose needs will not all be filled by 
Britain, Germany and _recon- 
structed Russia.” 


Inflation 


A deflationary, rather than in- 
flationary price trend may be ex- 
pected from eight to ten months 
after the end of the European 
conflict. This is the forecast of 
Dr. Julius Hirsch, prominent 
economist, who points out that 
our enormous productive capacity, 
together with increasing supplies 
of major commodities, will be able 
to satisfy post-war spending by 
consumers and any large demand 
for goods from abroad. 

During World War 1, Dr. 
Hirsch was in charge of price 
control and rationing in Germany. 
On the basis of past experience, he 
feels that lower prices are to be 
expected in 90 per cent of peace- 
time goods. There may be scarci- 
ties evident in certain items of a 
durable goods nature, but this 
situation, he notes, should prove 
temporary and be corrected by 
competitive factors within a year. 


Tax Exemption 


The United States Circuit 
Court of Appeals has upheld a 
Tax Court ruling that revenue 
bond interest is immune from Fed- 
eral income taxation. The case 
involved $178 million of obliga- 
tions issued by the Port of New 
York Authority and $53 million 
of Triborough Bridge Authority 
bonds. Last January, it will be 
recalled, the Tax Court ruled that 
the Treasury lacked the power to 
impose taxes on interest paid on 
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these bonds, because the authori- 
ties were held to be political sub- 
divisions of the State. 

The majority opinion, delivered 
by Justice Augustus Hand and 
Harris B. Chase, held that the 
bond issues were exempt because 
the authorities operate bridges 
and tunnels in the public interest, 
without profit, and that their ac- 
tivities are “strictly govern- 
mental.” The authorities, in effect, 
are held to be political subdivi- 
sions of the State and, in issuing 
bonds, perform “a service for the 
public welfare.” Justice Jerome 
N. Frank filed a _ dissenting 


opinion. 


Mortgage Loans 


Real estate departments of in- 
surance companies are watching 
the continued rise in prices of 
homes with great interest and are 
endeavoring to avoid the granting 
of loans on properties on the basis 
of inflated values. The caution 
is based on the belief that a de- 
cline is likely to set in during the 
post-war period when the extra- 
ordinary pressures now exerting 
themselves are dissipated. 

For example, a decline in indus- 
trial activity in the war centers 
will curb employment and reduce 
earnings, and this will affect real 
estate values substantially. In the 
first place, a considerable portion 
of the unusual demand for local 
housing will be removed. In the 
second place, many people who 
have made small down payments 
on houses may consider it cheaper 
to surrender them to the mortga- 
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gees and consider the lost pay- 
ment as rent. Furthermore, if a 
boom in home building shows that 
new houses can be purchased at 
less cost, the mortgagees may find 
themselves in possession of even 
more homes. 


Inflation History 

The Anti-inflation Bulletin of 
Life Insurance Companies in 
America observes that, through- 
out history, the supply of goods 
has been the key to inflation. Or 
stated more clearly, when the sup- 
ply of money increases enormously 
—and there is no accompanying 
increase in production — prices 
eventually rise and wreck the 
economy of the nation in which 
the inflation occurred. 


Long before the Christian era, 
it may be observed, the Chinese 
experienced inflation when a crude 
printing press was used to print 


paper money. And in the time of 
the Emperor Diocletian, a Roman 
scribe wrote: “Inflation started a 
dizzy rise of prices which reduced 
the unfortunate people to despair. 
The cost of living mounted, not 
merely year by year, but hour by 
hour.” 

Nevertheless, good money can 
cause inflation just as readily as 
worthless money. For example, 
in 360 B.C., discovery of the silver 
mines of Laurium by the ancient 
Greeks increased the amount of 
money in circulation immensely. 
But, unfortunately, production of 
goods remained static, for it was 
beyond the power of the simple 
economy to expand its produce. 
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Consequently, Grecian prices rose 
precipitously, and the inevitable 
inflationary spiral resulted. Then, 
to furnish more money to pay the 
higher prices, the currency was 
debased and prices rose with 
added vigor. 

In another instance, when Alex- 
ander the Great sent home the 
vast plunder of gold looted from 
his conquest of Persia, Babylon, 
the Near East and India, the in- 
crease in the money supply again 
forced prices up because the sup- 
ply of goods available showed no 
corresponding increase. 

The same thing happened when 
Rome conquered Egypt and Cleo- 
patra’s treasury of gold was 
sacked. So because Rome had 
much more gold, but no more 
goods than before, Romans paid 
twice the price for what they 
bought before they had obtained 
Cleopatra’s riches. 


National Income 


The Department of Commerce 
reports that national income and 
national production reached new 
high rates of $158 billion and 
$196 billion, respectively, in the 
first half of this year. However, 
the rate of expansion started to 
slacken at the mid-year. National 
production in the first half of °44 
was only 3 per cent above that of 
the last half of °43. Previous in- 
creases since *41 had been at the 
rate of about 12 per cent. 

Should military operations on 
both fronts continue throughout 
the year, national income and pro- 
duction in the final half will be 
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essentially the same as the annual 
rate for the first six months. End 
of the European war, however, 
would witness a downtrend in eco- 
nomic acitvity. 

The Commerce Department 
notes that the slackening in the 
rate of expansion in production 
has been closely paralleled by the 
movement of Government war pur- 
chases. Government purchases 


amounted to $86 billion in the 
first six months, or an increase of 
3 per cent over expenditures in the 
final half of last year. 


Taxation 


The Business Committee of the 
National Planning Association 
makes the following recommenda- 
tions for a transitional coporate 
income tax program: 

1. War Tax Settlement Pro- 
posal: After partial victory has 
been won, with the cessation of 
hostilities in either hemisphere, 
the due dates for Federal income 
and excess profits taxes on earn- 
ings of the then current year and 
the unpaid portions of the similar 
taxes on profits of the preceding 
year should, at the option of the 
corporation, be deferred, subject 
to a 6 per cent per annum interest 
penalty, to the due dates of the 
following year’s taxes pending 
redetermination of liability under 
the loss and unused excess profits 
credit carry-back provisions of 
the tax law. If at the end of 
such following year, the corpora- 
tion finds that it actually owes 
the taxes in whole or in part, such 
liability should be consolidated 
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with the liability of the third year 
and paid at the same time. 
In the event the taxes are ulti- 
mately found to be owing, the 
interest penalty should be charged 
for the period of deferment. 

2. Excess Profits Tax Elimina- 
tion: After total victory has been 
won, with the cessation of hostili- 
ties in both hemispheres, the 
present excess profits tax should 
be eliminated. The elimination 
should be pro-rated, so that if 
the cessation occurs, say at the 
beginning of the tenth month of 
a taxable year, the excess profits 
tax will not be applicable to one- 
fourth of the corporation’s profits 
for that taxable year. 

3. Capital Stock Tax Elimina- 
tion: On the cessation of hostilities 
in both hemispheres, the capital 
stock tax and the declared value 
excess profits tax should be elimi- 
nated. 

4. Normal and Surtax Reduc- 
tion: On the cessation of hostili- 
ties in both hemispheres, the nor- 
mal corporate tax should be re- 
duced from 24 per cent to 16 
per cent and the surtax should be 
reduced from 16 per cent to 8 
per cent leaving an aggregate tax 
on corporate income of 24 per 
cent. At some later date the 24 
per cent rate then applicable to 
corporate income should be fur- 
ther reduced, but the timing of 
further reduction should be deter- 
mined in the light of the then 
existing economic situation. The 
first step in further reduction 
might be the elimination of the 
8 per cent surtax. 





Current Conditions in Canada 


THE index of industrial activity 
in Canada of the Canadian Bank 
of Commerce rose from 221 at 
mid-August to 224 at mid-Septem- 
ber (1937 equal 100), according 
to the bank’s monthly letter. This 
is a recovery to the level reached 
in June, while the percentage of 
factory capacity utilized rose 
from 123 to 125. “This increase 
is due,” says the Letter, “mainly 
to seasonal activity of the food- 
stuffs group, chiefly canning and 
the processing of cereals, which 
was so marked this year that it 
raised the index for this category 
above the level of a year ago. 

“Slight increases were recorded 
by the clothing and paper groups 
and decreases by the wood prod- 
ucts and automotive groups; none 
of these was as active as in Sep- 
tember, 1943. The index of the 
iron and steel category, while 
higher than a year ago, fell for 
the second month in succession, 
mainly on account of a lower 
operating rate for the heavy sec- 
tion as a whole. There are indica- 
tions that the percentage of war 
output to total manufacturing 
production is declining, although 
it is still between 50 and 60 per 
cent of the latter.” 


Agricultural Conditions 
Reporting on Canadian agricul- 
tural conditions the Letter says: 


“With present farm purchasing 
power nearly double that of the 
immedate pre-war period and with 
every prospect of a further sub- 
stantial rise when this year’s har- 
vests are realized, Canadian agri- 
culture is in a better position than 
ever before to contribute to the 
country’s economic development. 
Farm productivity is now at a 
high peak and finds a ready mar- 
ket for both domestic and overseas 
consumption. 

“In this most critical year, both 
for military and civilian supplies, 
several handicaps had to be over- 
come to reach the present fortu- 
nate position. A deficiency in 
pre-season moisture reserves, espe- 
cially on the prairies, and an un- 
even distribution of rainfall during 
the growing season, with pro- 
longed drought in chronically dry 
areas and excessive moisture in 
others, reduced the size and 
quality of field crops in many 
areas. A long spell of wet weather 
also delayed the completion of har- 
vesting on the prairies and in 
parts of eastern Canada. Farmers 
across Canada had to contend 
with the additional handicap of a 
shortage of help, while the greatest 
economy had to be exercised to 
make the best use of available 
equipment. In spite of these dif- 
ficulties, harvests have been among 
the best in recent years.” 





IN WASHINGTON 


In this department we publish selected excerpts from ‘‘Washington 
Banktrends’’ a weekly review of Washington developments of 
direct concern and interest to bankers. 


G I Housing Loan Regulations 


The more than 25 pages of 
single-space mimeograph regula- 
tions covering G I Government 
guarantee of housing loans, ap- 
peared October 19. They con- 
sisted of definition of terms and 
provisions but were without neces- 
sary forms needed for actually in- 
augurating the program. Com- 
mercial and mortgage banker as- 
sociation officials immediately be- 
gan a detailed study of the docu- 
ment and generally reported that 
there were still many unclear 
phrases. While Veteran Adminis- 
tration officials gave verbal] assur- 
ances, further clarification will 
have to come through the process 
of making loans. 

The Comptroller of the Cur- 
rency, the Federal Reserve and the 
FDIC are now making detailed 
studies of the G I housing loan 
regulations. Preliminary surveys 
by the Comptroller of the Cur- 
rency uncovers no national bank- 
ing law conflicts for the fully 
guaranteed loans (80% under 
FHA and 20% under VA). When 
business loan regulations are 
issued the question of chattel 
mortgages will be involved. 


The Veterans Administration 
regulations leave the matter of ap- 
praisal with its tricky determina- 
tion of “reasonable normal value” 
to further clarification. This is 
expected to come in connection 
with special rules for the ap- 
praisers selected. The FHA it- 
self is not named specifically and 
while the regulations do not rule 
that agency out they leave’ the 
choice open for later selection. 
Actually the FHA has from the 
first clearly indicated that it did 
not want the job and generally 
stayed away from regulation writ- 
ing. 

The CIO, by telegram, told the 
Veterans Administration that it 
feared that “jerry” builders would 
take advantage of veterans unless 
appraisers were closely supervised. 
In this view the CIO finds itself in 
agreement with the ABA and the 
mortgage bankers. The regula- 
tions say that “reasonable normal 
value” is “that which can be justi- 
fied as a fair and reasonable price 
to be paid for a property 
assuming a reasonable business 
risk, but without undue specula- 
tive or other hazard as to the 
future of such value.” Property 

963 








964 THE BANKING 


history and realty trends must 
also be taken into consideration. 

In order to do business under 
the G I guarantee of $2,000 and 
4% interest there must be sub- 
mitted on forms yet to be fur- 
nished: (a) certification of eligi- 
bility, (b) loan guaranty certifi- 
cate, (c) original application for 
guaranty, (d) credit report on the 
veteran, (e) appraisal report, (f) 
copy of conditional sales agree- 
ment, (g) proposed loan closing 
statement of the _ estimated 
amounts to be disbursed, (h) kinds 
and amount of insurance to be re- 
quired. 


Can Banks Make Profit? 


There is some difference of 
opinion as to whether these G I 
loans will be profitable to the 
banks but while there is still some 
banker criticism of the rigid 4% 
interest rate, there is general will- 
ingness to try out the program. 
Since under section 505 of the law, 
a second lien on the property can 
also be included some bankers see. 
in this an opportunity for a 
slightly better interest rate which 
will help offset the large amount of 
paper work which is now apparent 
will be required by the Veterans 
Administration. 


Bankers and Foreign Trade 
Export-Import President Pier- 
son wants bankers to take the in- 
itiative in handling foreign trade. 
The public’s interest in more inter- 
national business should be “intel- 
ligently directed” by bankers, says 
the head of the Government’s for- 
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eign trade bank which has been 
operated as one of the subsidiaries 
of the RFC. Pierson fears at- 
tempts by those lacking adequate 
understanding. To aid in the 
development of foreign trade, 
senior officers of business concerns 
and bankers should “travel in 
order to secure first hand impres- 
sions” of other people and other 
countries. 

The business of extending for- 
eign trade credits is not primarily 
a Government function, according 
to Warren Lee Pierson. Uncle 
Sam can extend some aid but “too 
much continued reliance on Gov- 
ernment will eventually mean no 
private business,” he boldly said. 
Foreign exchange and trade bar- 
riers are the principal problems 
to be solved. He wants bankers 
to urge the lowering of these re- 
strictions — “regulations which 
prevent goods from entering a 
country also keep goods from 
leaving a country.” 


The Building Outlook 

Abner Ferguson, FHA head, 
sees a building boom operating 
up to ten years after V-E Day. He 
bases this on the comparatively 
low number of houses built in post- 
war years following 1933 ; popula- 
tion increases, and destruction in- 
creases, and destruction due to fire 
and flood. His statistics: 915,- 
000 homes built in 1925 record 
year and 715,000 in 1941. Loss 
of homes by fire during the war 
have been greater than new build- 
ing despite Government construc- 
tion. 





Cursing Inriation THROUGH 
Taxation. New York: Tax 
Institute, - 257 Fourth Ave. 
1944. Pp. 261. $2.50. 


THIS book contains the text of a 
symposium conducted in New 


York in February, 1944, by the- 


Tax Institute on this subject. It 
contains addresses by the follow- 
ing: Marriner S. Eccles; J. W. 
Oliver; Milton Gilbert; Seth D. 
Sims; Homer Hoyt; Irvin Bus- 
sing; Marcus Farioletti; Godfrey 
N. Nelson; Alfred G. Buehler; Al- 
vin H. Hansen; James F. Hughes ; 
Roy Blough; Carl Shoup; S. E. 
Harris; Arthur Z. Arnold; George 
A. Tesoro; A. Kenneth Eaton; 
Mary E. Murphy. 


EmpPLoYEE CounsEetinc. A Svur- 
vEY oF A New DEVELOPMENT 
IN PERSONNEL RELATIONS. 
1944. Princeton, N. J. Indus- 
trial Relations Section, Depart- 
ment of Economics and Social 
Institutions, Princeton Uni- 
versity. Pp. 64. $1.00. 


THE AIM of this repoft is two- 
fold: (1) to give as clear a picture 


as possible of the variety of ac- 


tivities included in counseling 


programs in industry and of the 
qualifications desired in the men 
and women handling these activi- 
ties ; and (2) to suggest the points 





BOOKS FOR BANKERS 


that should be considered in an 
evaluation of a specific counseling 
plan, both in the light of its stated 
objectives and of generally ac- 
cepted fundamentals for good pre- 
sonnel relations. 


Tue ContrroLt oF GERMANY AND 
Japan. By Harold G. Moulton 
and Louis Marlio. 1044. Wash- 
ington, D. C. The Brookings 
Institute. $2.00. 


THIS book is an analysis of the 
task of how to prevent Germany 
and Japan from again rearming. 
The authors find that control by 
military force is the only effective 
means of checking aggression and 
that it will be less costly, less dif- 
ficult and less disturbing to eco- 
nomic conditions both inside and 
outside the controlled countries. 


CarEErs For WoMEN IN BANKING 
AND Finance. By Dorcas 
Elizabeth Campbell. New York: 
Dutton. 1944. Pp. 260. $2.75. 


THE AUTHOR is an officer of 
the East River Savings Bank in 
New York and probably knows 
more about the position of women 
in the financial world than anyone 
else in the country. This overall 
survey of the jobs women now hold 
in banking is told in numerous fas- 
cinating personal stories, together 
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with expert opinion and advice on 
the future of women in the busi- 
ness, and some very practical ad- 
vice for those who contemplate 
entering the field. Miss Campbell 
also discusses the findings of per- 
sonnel clinics in fitting women to 
banking jobs, what personnel tests: 
prove, the opinions of women in 
banking, of secretaries of state 
bankers’ associations, forecasts on 
opportunities ahead, etc. 


Surrxius War Property. Wash- 


ington, D. C. Public Affairs ~ 


1944. Pp. 24. $1.00. 


TELLS the basic facts and gives 
the basic procedures from official 
documents of the Office of War In- 
formation and the Surplus War 
Property Administration. 


Press. 


INTERNATIONAL CuRRENCY Ex- 
PERIENCE. LEssONS OF THE 
IntTER-War Periop. New York. 
Columbia University Press, 
2960 roadway. Pp. 249. 1944. 
$3.25. 


THIS is a League of Nations pub- 
lication and is a survey of interna- 
tional monetary relations between 
the two wars, designed to bring out 


Interested in 
banking books? 


Send for our complete 
catalogue 


Bankers Publishing Co. 


465 Main Street 
CAMBRIDGE 42, MASS. 
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conclusions of value for the task 
of reconstruction after the present 
war. The period covered—one of 
the most eventful in monetary his- 
tory—furnishes a wealth of evi- 
dence concerning every conceiv- 
able type of international cur- 
rency mechanism. 


Maxine anv Usine InpvustRIAL 
Service Ratines. By George 
D. Halsey. 1944. New York: 
Harper & Bros. Pp. 149. $2.50. 


THIS BOOK discusses the best 
current practices in the field of 
service ratings as applied to fac- 
tory, store and office. It considers 
both the construction of such 
rating forms and procedures and 
the method of their successful ap- 
plication. It should be of interest 
to bankers who recognize the need 
for a sound basis for deciding 
upon advancements in pay and 
position. 


Tue Liqumation oF War Pro- 
puction. A. D. H. Kaplan. 
New York. McGraw Hill. 
1944. Pp. 133. $1,50. 

THIS BOOK IS concerned with 

the cancellation of war contracts 

and the disposal of Government- 
owned plants and surpluses. The 
author has analyzed the nature 
and scope of the problems that will 
confront’us. He points out clearly’ 
the factors that will have to be 

“given greatest emphasis and the 
likely conflict of interests. He 
indicates the criteria by which de- 
cisions should be made, and the re- 
sponsibilities which will fall on 
business as well as government. 








AGRICULTURAL CREDIT 


The future of commercial banks in 
agricultural credit. Arthur C. Bunce. 
Mid-Continent Banker. October, 1944. 
P. 24, 


The PCA’S subsidy. George Y. Jarvis. 
Banking. September, 1944. P. 76. 
ARBITRAGE 


Arbitrage.. Alvin Neumann. 
Auditgram. September, 1944. 


National 
P. 20. 


AUDITING 


Control exercised over securities 
lodged for safekeeping at the Savings 
Bank Trust Company. George H. John- 
ston. National Auditgram. September, 
1944, P, 24. 


Control of bond investment income 
and accruals. Edmund B. Lamont. 
National Auditgram. September, 1944. 
PP. 38, 


Vault control of investment securities. 
William H. Summers. National Audit- 
gram. September, 1944. P. 17. 


BANK MANAGEMENT 


Some innovations in bank policy. 
George H. Schmidt. Burroughs Clear- 
ing House. October, 1944. P. 16. 


Four essentials of a sound monetary 
and banking system. Frederic Edward 
Lee. Great Lakes Banker. August, 
1944, P. 12. : 


BIOGRAPHY 


W. Randolph Burgess—his keynote: 
public service. Henry J. Boone. A 
biographical sketch of the incoming 


CURRENT ARTICLES 


In this department we present for the convenience of our 
subscribers a topical index to the current periodical literature of 
banking. Arranged by subjects, there is given a brief descrip- 
tion of all articles of current interest with a reference to the 
source so that those interested may refer to the source material. 










president of the 
Clearing House. 


A.B. A. Burroughs 
October, 1944. P. 13. 


COST ACCOUNTING 
Branch bank cost accounting. Edward 


A. Taub. National Auditgram. Septem- 
ber, 1944. P. 25. 


COUNTRY BANKING 
How can rural bankers increase their 
loan volume? Wade Cooper. Mid-Conti- 
nent Banker. October, 1944. P. 13. 


DEPOSITS 
Post-war redistribution of deposits— 
its effects on American banking. Forde 
Uhl Steele. National Auditgram. Sep- 
tember, 1944. P. 6. 


FARM MORTGAGES 


Caution is needed in the field of farm 
mortgages. Edwy B. Reid. Mid-Conti- 
nent Banker. October, 1944. P. 17. 


FOREIGN BANKING 


War’s impact on U.S. banking abroad. 
Clyde William Phelps. Banking. Sep- 
tember, 1944. P. 41. 


FOREIGN TRADE 


International trade after the war. 
J. Van Dye Norman, Jr. Mid-Continent 
Banker. October, 1944. P. 15. 


GOVERNMENT CHECKS 


Banking risks in handling Government 
checks. Nelson T. Hartson. National 
Auditgram. September, 1944, P. 9, 


INVESTMENTS 


Savings bank investment trends in 
New York state. Elliott V. Bell. Sav- 
ings and Loans. September, 1944, P. 14. 
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The post-war investment rainbow. 
Joseph Stagg Lawrence. Banking. Sep- 
tember, 1944. P. 43. 


LOANS 
Sowing the seeds now for GI loans. 


E. Paul Smith. Savings and Loans. 
September, 1944. P. 30. 


New loan business from “package” 
kitchens. H. J. Scaife. How banks can 
help finance kitchen improvements. Sav- 
ings and Loans. Setpember, 1944. P. 4. 


Sit down with your banker. How the 
business man should approach his post- 
war financial problems. Banking. Sep- 
tember, 1944. P. 35. 


What the war has done to industrial 
lending. H. Eugene Dickhuth. Banking. 
September, 1944. P. 32. 


Post-war loans to small business. Carl 
F. Wente. Burroughs Clearing House. 
October, 1944. P. 18. 


PERSONNEL 
Career possibilities for women in sav- 
ings and loans. Helen S. Heggie. Sav- 
ings and Loans. September, 1944. P. 24. 


POSTWAR MARKETS 


The money for “Buy-Day.” C. W. 
Green. What people will buy after the 
war. What the banks can do. Banking. 
September, 1944. P. 27. 
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SMALL BUSINESS 


Record keeping by small business man. 
Samuel P. Johnston. Banking. Sep- 
tember, 1944. P. 114, 


STEEL 


Steel: war record and peacetime pros- 
pects. Index, published by New York 
Trust Company. Autumn Issue. P. 41. 


TAXES 


A plan for simplifying corporation 
taxes and a solution of double taxation 
of corporate earnings. George E. Barnes. 
The Exchange. September, 1944, P. 1. 


Debts, taxes and prosperity. Monthly 
Letter, National City Bank of New York. 
October, 1944. P,. 113. 


TRUST DEPARTMENT 


Trust service by a small bank? Banking 
August, 1944. P. 32, A yes and no 
answer is given to this question by one 
who is opposed and another who is in 
favor of small banks’ operating a trust 
department. 

Trust department personnel adjust- 
ments. Leslie K. Curry. Trusts and 
Estates. August, 1944. P. 147. A well 
organized personnel program will be 
profitable to any trust department. 


WAR BOND REDEMPTION 


War savings bond redemptions. 
Monthly Letter, National City Bank of 
New York. October, 1944. P. 115. 
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HASTEN THE DAY! 





OU can help hasten the day—THE day of final unconditional surrender 
—by investing your war-time earnings in War Bonds. 


Hastening the day means shortening casualty lists. The War Bonds you buy 
help pay for the bullets:that will speed the victory. 


Your consistent War Bond investments will work for you too at the same 
time that they work for your boy in service. For whatever you may desire ten 
years from now, your War Bonds will add one-third more to what you’ve invested. 


Help hasten the day of victory, and help make that victory more secure— 
buy your War Bonds today. 


BUY WAR BONDS 


THE BANKING LAW JOURNAL 


This is an official U.S. Treasury advertisement—prepared under auspices of 
Treasury Department and War Advertising Council 





Consider the 


HOMES BUILT OF 
DOUGLAS FIR PLYWOOD 
ARE GOOD INVESTMENTS 


Plus Values’ in a Home Like This! 


Homes Dri-Bilt with Douglas fir plywood. 


offer five distinct advantages to the 
builder, the buyer—and the mortgagee. 
In the first place a plywood Dri-Bilt home 
is a liveable home. The warmth and 
beauty of Douglas fir plywood can be 
fully realized by utilizing Plywall* and 
Plypanel* for interior walls, ceilings, and 
built-ins. 

Second, the outside appearance value of 
the home is enhanced because Douglas 
fir plywood is ideally suited to modern 
architectural treatment. 

Third, long life is assured because of the 
natural durability of Douglas fir—and 
because the ‘‘Dri-Bilt with plywood 
method of construction reduces the dan- 
ger of twisting studs and joists. The fact 
that plywood walls are puncture-proof 
and crack-proof also adds to the home’s 
life span. 


Fourth, Dri-Bilt methods save on build- 
ing time (often as much as 4 to 6 


DOUGLAS FIR PLYWOOD ASSOCIATION 


weeks) allowing the home to be occu- 
pied sooner. 


Fifth, buyer acceptance and resale values 
are increased because of all the advan- 
tages, listed above. These ‘‘plus-values’’ 
are the reasons we say ‘Homes built of 


Douglas Fir plywood are good invest- 
ments’’! 


* Plypanel and Plywall are two of several grades 
of Douglas fir plywood. Plypanel_is made for 
interior paneling and built-ins. Plywall is for 
walls and ceilings. Plyscord is for sheathing 
and subfloors. Plyform is for concrete forms. 
Exterior-type (EXT-DFPA) is made with water- 
proof binder for permanent outside use. All meet 
US Cemmercial Standard CS 45-42—and are 
accepted by the FHA and approved in the 
Uniform Building Code. 


Douglas fir plywood is 
now available only for 
essential war use .. . 
when war needs lessen 
this Miracle Wod will 
serve in countless new 
ways. 


Tacoma 2, Wash. 





